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United States Court of Appeals for the 
District of Columbia j 

i 

I 

A. District Court of the United States for the 

District of Columbia 
No. 746—Civil Action 

Stitzel-Weller Distillery, a Corporation, Plaintiff, 

vs. 

Henry A. Wallace, individually and as Secretary of Agri¬ 
culture of the United States, et al., Defendants, 

United States of America, j 

District of Columbia , ss: 

BE IT REMEMBERED, that in the District Courtjof the 
United States for the District of Columbia,;at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Filed November 21 1938 | 

In the District Court of the United States for the District 

of Columbia ! 

No. 746 Complaint—Injunction and Receiver j 

Stitzel-Weller Distillery, a Corporation, P. 0. Address 
—Station D, Louisville, 1033 Story Ave., Kentucky, 

Plaintiff , 
vs. 

Henry A. Wallace, individually and as Secretary of'Agri¬ 
culture of the United States, W. A. Julian, individually 
and as Treasurer of the United States, Henry Morgen- 
thau, Jr., individually and as Secretary of the Treas¬ 
ury, Defendants. j 

To the District Court of the United States for the District 
of Columbia: 

Establish Resulting Trust 

Plaintiff says: 

1. At all times hereinafter mentioned plaintiff was, and 
now is, a corporation organized and existing under the 

i 

i 

j 

i 
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laws of the State of Kentucky, with its principal place of 
business at Louisville, Kentucky. Plaintiff's corporate 
name was formerly A. Ph. Stitzel and said name was law¬ 
fully changed to St i tael-Weller Distillery on November 25, 


1936. 

2. The defendant, Henry A. Wallace (hereinafter called 
“Secretary”), is a citizen of the United States and pres¬ 
ently a resident of the District of Columbia and is the 
Secretary of Agriculture of the United States, and is sued 
individuals and in his capacitv as such Secretarv. 

3. The defendant, W. A. Julian (hereinafter called 
“Treasurer”), is a citizen of the United States and pres¬ 
ently a resident of the District of Columbia, and is the 
Treasurer of the United States, and is sued individuallv 


and in his capacity as such Treasurer. 

4. The defendant, Henry Morgenthau, Jr., (hereinafter 
called “Morgenthau”), is a citizen of the United States and 

presently a resident of the District of Columbia, and 
2 is Secretarv of the Treasure of the United States, 
and is sued individually and in his capacity as such 
Secretarv of the Treasure. 

mr * 

5. This is a suit (a) to enjoin the dissipation of a fund 
contributed by various persons and now held in the Treas¬ 
ury of the United States as a fund to be used for a par¬ 
ticular purpose which can not longer be accomplished by 
payment of that fund to innumerable persons not entitled 
to it and thereby placing it beyond the reach of plaintiff 
and others entitled thereto, (b) for appointment of a re¬ 
ceiver and (c) to order restoration of the fund to plain¬ 
tiff and others entitled thereto. 

6. Plaintiff brings this suit on its own behalf, and as rep¬ 
resentative of others so numerous as to make it imprac¬ 
ticable to bring them all before the Court. The bringing 
of this suit by plaintiff will fairly insure the adequate repre¬ 
sentation of all members of the class, but any member may 
become a party plaintiff and join in the prosecution of this 
suit. The right sought to be enforced for the class is sev¬ 
eral and there are common questions of law and fact affect¬ 
ing these several rights and a common relief is sought. 
Plaintiff and the other members of the class contributed to 
and made up the fund which is the subject matter of the 
suit and each member of the class has an interest in the 
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fund in proportion to the amount which he contributed. The 
object of the suit is the adjudication of all claims! which 
affect this fund. Each member of the class bears the same 
relation to the fund and a disposition of this suit will de¬ 
cide the rights of all members of the class with respect to 
that fund. 

7. In May, 1933, Congress declared that there existed in 
the United States an acute economic emergency which in 
part was the consequence of a severe and increasing dis¬ 
parity between the prices of agriculture and other com¬ 
modities, which disparity had largely destroyed the pur¬ 
chasing power of farmers. Because of this declared eco¬ 
nomic emergency, Congress sought to regulate and con¬ 
trol the production of certain “basic agricultural 

3 commodities” by means of the Agricutural Adjust¬ 
ment Act, approved May 12,1933 (48 Stat. 31)^ here¬ 
inafter called “the Act.” 

8. In order to effectuate the declared policy of the Act 

and solely for the purpose of meeting the national eco¬ 
nomic emergency declared to be then existing, the Secretary 
of Agriculture was empowered bv Section 8 of the Act (48 
Stat. 34): ‘ j 

“(1) To provide for reduction in the acreage or deduc¬ 
tion in the production for market, or both, of any'basic 
agricultural commodity, through agreements with! pro¬ 
ducers or by other voluntary methods, and to provide for 
rental or benefit payments in connection therewith oriupon 
that part of the production of any basic agricultural! com¬ 
modity required for domestic consumption, in such amounts 
as the Secretary deems fair and reasonable, to be paid out 
of any moneys available for such payments. * * * i 

“(2) To enter into marketing agreements with process¬ 
ors, associations of producers, and others engaged ip the 
handling, in the current of interstate or foreign coimperce 
of any agricultural commodity or product thereof, afted due 
notice and opportunity for hearing to interested! par¬ 
ties. * * *” * | 

9. Purporting to act under authority conferred on him 
by Section 8(2) of the Act, and solely for the purpose of 
correcting conditions then existing, or likely to exist imme¬ 
diately after the repeal of the Eighteenth Amendment, in 
the marketing of domestic agricultural commodities prdi- 


i 

J 
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narily used in the distilled spirits industry and of effectu¬ 
ating the declared policy of the Act, the Secretary on De¬ 
cember 9,1933, entered into a Marketing Agreement for the 
Distilled Spirits Industry with members of that Industry 
representing a large proportion of the volume of the busi¬ 
ness. The Secretary declared the Marketing Agreement 
to be effective on and after 12:01 A. M., December 10,1933. 
On April 17, 1934, the Secretary declared the Marketing 
Agreement was terminated effective at 12:01 A. M., April 
18, 1934. A copy of the Marketing Agreement is attached 
hereto, market Exhibit “A”, and made a part hereof. 

10. Plaintiff was one of the parties who signed this Mar¬ 
keting Agreement and thereafter, on December 9, 1933, the 
Secretary signed and sealed the same as to all sig- 
4 natories thereto 

11. Article IV of the Marketing Agreement pro¬ 
vided : 

“Payment of Parity Pricc f> 

“Section 1. Each contracting distiller agrees to pay 
for all cereal grain or products thereof, used by him after 
the effective date of this Agreement, in the manufacture 
of distilled spirits, a total amount per unit not less than 
the fair exchange value therefor. The fair exchange value 
shall be promulgated hereunder by the Secretary from time 
to time. The fair exchange value for cereal grains shall be 
as defined in the Act; and the fair exchange value for prod¬ 
ucts thereof shall be determined in accordance with conver¬ 
sion factors to be established bv the Secretarv. 

* • 

“Section 2. For the purposes of this Agreement the 
Secretary shall promulgate hereunder from time to time 
a current average farm price for cereal grains and their 
products. The current average farm price for cereal 
grains shall be determined as provided in the Act; and a 
current average farm price for their products shall be de¬ 
termined in accordance with conversion factors to be es¬ 
tablished by the Secretary. 

“Section 3. Whenever the sum of (1) the current aver¬ 
age farm price for any cereal grain or product thereof used 
by contracting distillers, plus (2) the processing or other 
tax under the Act, if any, paid with respect thereto or with 
respect to to a commodity from which processed or derived 
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directly or indirectly, is loss than the fair exchange! value 
for such grain or product, the contracting distillers shall 
pay the amount of such difference (hereinafter known as 
the parity payment) into the Treasury of the United 
States or such other depository as may be designated by 
regulations of the Secretary. ! 

“Section 4. Payments under this section shall be made 
at such times and in such manner, and shall be computed 
in accordance with such requirements, as may be prescribed 
by regulations of the secretary. Such amounts shgU be 
utilized for rental or benefit payments or other disburse¬ 
ments under the Act made with respect to grain. 

“Section 5. This Article shall not apply to barley njialt.” 

12. Pursuant to the foregoing Article, distillers of whis- 
key made parity payments aggregating $939,424.55 to the 
Secretary and distillers of alcohol for beverage purposes 
made parity payments aggregating $137,519.20. Thei total 
of said payments, or $1,076,943.75, is herein referred jto as 
the “Parity Payment Fund.” 

* * i 

13. Plaintiff, under its then corporate name of Aj. Ph. 
Stitzel, made parity payments under the foregoing Article 
on the dates and in the amounts as follows: 


On February 6, 1934, 
On May 16,’1934, 


$ 275.79 
1,621.76 


Total, $1,897.55 

14. Pursuant to Section 3 of the foregoing Article, all 
parity payments made to the Secretary were deposited in 
a special account in the Treasury of the United Statesj des¬ 
ignated as “8055, (’ollections, Distilled Spirits Industry, 
Parity Payments, Trust Fund” and are now held by the 
Treasurer, subject to the direction and control of Defen¬ 
dant Morgenthau, in a special account in the Treasury of 
the United States, designated as a Trust Fund and entitled 
“Proceeds, distilled spirits industry, parity payments.!” 

15. At no time was there any authority in the Act, or in 
any law of the United States, for the Secretary to require 
any one to make the parity payments provided for in;Sec- 
tion 3 of the foregoing Article. The Parity Payment Fund 
did not reach the Treasury of the United States by virtue 
of any Act of Congress and no part of it was to be available 
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for general governmental purposes. The fund does not con¬ 
stitute public money nor money subject to the appropria¬ 
tion of Congress for any purpose except in accordance with 
the purposes for which it was contributed. It is, however, 
a private fund held in the Treasury of the United States as 
a mere depository thereof and as to which the Treasurer 
is a mere custodian. 

16. The Parity Payment Fund, pursuant to the terms 
of Article IV, Section 4 of the Marketing Agreement, was 
required to be used in making rental and benefit payments 
and other disbursements under the Act with respect to 
grain, and for no other purpose. Under Section 8 of the 
Act, the Secretary was empowered to provide for such pay¬ 
ments and disbursements in such amounts as he deemed 
fair and reasonable and all recipients of such payments 
were bound by the Secretary’s determination in these mat¬ 
ters. The Secretary has made no determination either as 
to the amounts which he deems to be fair and reasonable 

payments and disbursements to be made out of the 
6 Parity Payment Fund or as to the conditions under 
which such payments were to be made. In the ab¬ 
sence of such determination, no individual to whom the 
Secretary was allegedly empowered under the Act to make 
payments has any rights to the Parity Payment Fund. 

17. The Paritv Pavment Fund cannot now be used for 
the particular purpose specified in the Marketing Agree¬ 
ment because: 

a. The Secretary does not have legal authority to pro¬ 
vide for payments and disbursements in the manner pro¬ 
vided in the Act. 

b. The provision that the Parity Payment Fund shall be 
used for rental and benefit payments and other disburse¬ 
ments under the Act is wholly void, indefinite and uncertain 
in that it fails to establish any intelligible means of deter¬ 
mining the persons to whom and the amounts, times and 
conditions under which the Parity Payment Fund is to be 
disbursed. 

c. All power to disburse the Parity Payment Fund for 
the purposes specified in the Marketing Agreement ceased 
and came to an end when the Marketing Agreement was 
terminated on April 18,1934. 
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d. In the event power to disburse the Parity Payment 
Fund did not cease on April 18, 1934, it was intended that 
such fund be used for the purposes specified in the Market¬ 
ing Agreement within a reasonable time, and not there¬ 
after. Defendants have now held the fund for more' than 
four years and a reasonable time for using said fund fpr the 

" * I 

purposes stated has long since elapsed. 

3. The Secretary has abandoned all intention of using 
the Parity Payment Fund for the purposes specified in the 
Act and in the Marketing Agreement. 

18. Plaintiff and those for whom it brings this suit are 
the true and lawful owners of the funds so held by defen¬ 
dants free and clear of any claim or assertion of right on 
the part of the defendants, or any other person. Defen¬ 
dants are required to account for and restore such funds 
to plaintiff and other contributing distillers. Repayment of 
said money to plaintiff has been refused and no part of said 
sum has been so repaid. 

19. It was a part of said Marketing Agreement that, in 
the event said fund was not, and could not be, used fo[r the 
particular purposes specified in the Marketing Agreement, 
then said fund, or so much of it as remained, should be; paid 

back by the Secretary to each contributing disjtiller 
7 in proportion to his contributions to said fund. When 
the Secretary accepted the parity payments from the 
contributing distillers, he did so upon the condition; that 
he would use the fund for the purposes specified in the Mar¬ 
keting Agreement and upon further condition that if the 
purpose was not accomplished, he would repay the money, 
on demand, to the distillers who paid it to him. Said agree¬ 
ment and condition became, and are, parts of the terms of 
the trust under which the Parity Payment Fund is nowj held 
in the Treasury of the United States. 

20. By the Permanent Appropriation Repeal Act of June 
20, 1934, Congress authorized and directed that moneys 
credited to trust fund accounts in the Treasury of the 

w j 

United States either in consequence of law or as a result of 
the factual relationship existing between the Government 
and individuals, be disbursed in compliance with the tqrms 
of the Trust. Said Act of Congress is applicable to the 
Paritv Pavment Fund. Under the terms of the trust as 
contained in the Marketing Agreement, the monies iiji the 
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Parity Payment Fund should now be repaid to the con¬ 
tributing distillers and all that remains is a ministerial duty 
on the part of defendants to repay it. 

21. Plaintiff and those for whom it sues are entitled to 
relief for the following reasons: 

(1) The subject matter of this suit involves the disposi¬ 
tion of a fund among many distillers contributing thereto. 

(2) The entertainment of this suit by this court will 
avoid a multiplicity of suits. 

(3) The parity payments made into such fund were made 
in trust for a special purpose and since the trust cannot be 
executed and the purpose cannot be accomplished, the fund 
is held for and should be repaid to the plaintiff and those 
for whom it sues. 

(4) The plaintiff and those for whom it sues are entitled 
to have an accounting made to them bv the defen- 

S dants herein of all funds or monies paid into said 
fund. 

The premises considered, plaintiff prays as follows: 

(1) The issuance of process. 

(2) Upon notice, the appointment of a receiver to re¬ 
ceive, hold, and protect the said fund subject to the orders 
of this court pending final decree herein and ultimately to 
distribute such funds to the persons contributing to same. 

(3) Likewise upon due notice, the issuance of a prelimi¬ 
nary injunction restraining and enjoining the defendants, 
or any of them, from expending, paying out, or distributing 
said funds or any part thereof, pending final decree therein, 
and for the issuance of a rule to show cause why such pre¬ 
liminary injunction should not issue. 

(4) Upon final hearing, a decree adjudicating and de¬ 
claring that the plaintiff and those for whom it sues are the 
owners, free and clear from any claim or assertion of right 
on the part of the defendants, or any of them, or any other 
person whomsoever to amounts equal to the sums paid by 
the plaintiff and said others into said fund, and a direction 
to the defendants or to the receiver of this court to pay such 
sums to the plaintiff and said others; continuing the ap¬ 
pointment of said receiver for final distribution of said 
funds in accordance with orders and decree of this court; 
making the said preliminary injunction perpetual, and for 
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such other and further and immediate general relief to 
which plaintiff and such others may be entitled. 

GEO. R. BENEMAN 
NORMAN J. MORRIS SON 
Attorney* for Plaintiff j 

GEORGE R. BENEMAN 
NORMAN J. MORRISSON 

i 

9 State of Kentucky 

County of Jefferson 

i 

Julian P. Van Winkle, being duly sworn, says: i 

I am President of Stitzel-Weller Distillery, a corporation 
formerly known as A. Ph. Stitzel. 1 have read the fore¬ 
going complaint and I verily believe the facts therein stated 
to be true. 

JULIAN P. VAN WINKLE 


Subscribed and sworn to this 10th Day of November, 
1938. ' I 


(Seal) 


THEO. D. ZAEH 

Notary Public Jefferson County , Ky. 


My commission expires Mar. 14, 1939 


! 

I 

I 

! 

i 

i 

i 














EXHIBIT A 


MARKETING AGREEMENT FOR THE DIS¬ 
TILLED SPIRITS INDUSTRY 

Article I 

i 

PURPOSES | 

The parties to this agreement are the contracting dis^ 
tillers and the Secretary of Agriculture of the United 
States. 

Whereas, it is the declared policy of Congress as set 
forth in Section 2 of the Agricultural Adjustment Act,; 
approved May 12, 1933, as amended— ! 

(a) To establish and maintain such balance 
between the production and consumption o£ 
agricultural commodities and such marketing: 
conditions therefor, as will reestablish prices toi 
farmers at a level that will give agricultural: 
commodities a purchasing power with respect; 
to articles that farmers buy equivalent to the' 
purchasing power of agricultural commodities' 
in the base period, the base period in the case; 
of all agricultural commodities except tobacco; 
being the pre-war period, August 1909-July 
1914, and in the case of tobacco, the base period; 
being the post-war period, August 1919-Julv; 
1929; 

( b ) To approach such equality of purchasing 
power by gradual correction of the present in-! 
equalities therein at as rapid a rate as is deemed! 
feasible in view of the current consumptive de-! 
raand in domestic and foreign markets; and 

(c) To protect the consumers’ interest by re-i 
adjusting farm production at such level as willi 
not increase the percentage of the consumers’; 
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such other and further and immediate general relief to 
which plaintiff and such others may be entitled. 

GEO. R. BENEMAN 
NORMAN J. MORRISSON 
Attorneys for Plaintiff 

GEORGE R. BENEMAN 
NORMAN J. MORRISSON 

9 State of Kentucky 

County of Jefferson 

Julian P. Van Winkle, being duly sworn, says: 

I am President of St itzel-Weller Distillery, a corporation 
formerly known as A. Ph. Stitzel. I have read the fore- 
going complaint and I verily believe the facts therein stated 
to be true. 

JULIAN P. VAN WINKLE 


Subscribed and sworn to this 10th Day of November, 
1938. 

THEO. 1). ZAEH 

(Seal) Notary Public Jefferson County , Ky. 

My commission expires Mar. 14, 1939 






















EXHIBIT A 


MARKETING AGREEMENT FOR THE DIS¬ 
TILLED SPIRITS INDUSTRY 

Article I j 

i 

purposes | 

The parties to this agreement are the contracting dis¬ 
tillers and the Secretary of Agriculture of the United 
States. | 

Whereas, it is the declared policy of Congress as set 
forth in Section 2 of the Agricultural Adjustment Act, 
approved May 12, 1933, as amended— j 

(a) To establish and maintain such balance 
between the production and consumption qf 
agricultural commodities and such marketing 
conditions therefor, as will reestablish prices to 
farmers at a level that will give agricultural 
commodities a purchasing power with respect 
to articles that farmers buy equivalent to the 
purchasing power of agricultural commodities 
in the base period, the base period in the case 
of all agricultural commodities except tobacco 
being the pre-war period, August 1909-July 
1914, and in the case of tobacco, the base period 
being the post-war period, August 1919-July 
1929; 

(b) To approach such equality of purchasing 
power by gradual correction of the present ini- 
equalities therein at as rapid a rate as is deemed 
feasible in view of the current consumptive dei 
mand in domestic and foreign markets; and j 

(c) To protect the consumers’ interest by rei- 
adjusting farm production at such level as will 
not increase the percentage of the consumers! 





retail expenditures for agricultural commodi¬ 
ties, or products derived therefrom, which is 
returned to the farmer, above the percentage 
which was returned to the farmer in the pre-war 
period. August 1909-July 1914; 

And— 

Whereas, pursuant to the Agricultural Adjustment 
Act, the parties hereto, for the purpose of correcting 
conditions now existing, or likely to exist after the 
repeal of the Eighteenth Amendment, in the marketing 
of domestic agricultural commodities ordinarily used 
in the distilled spirits industry, and of effectuating the 
declared policy of the Act, desire to enter into a 
marketing agreement under the provisions of Section 
8(2) of the Act; 

Noiv, therefore, the parties hereto agree as follows: 

Article II 

DEFINITION’S 

Section 1. As used in this Agreement— 

(o) The term “Secretary” means the Secre¬ 
tary of Agriculture of the United States. 

( b) The term “Act” means the Agricultural 
Adjustment Act, approved May 12, 1933, as 
amended. 

( c ) The term “person” means individual, 
partnership, corporation, association, and any 
other business unit. 

( d ) The term “distilled spirits” means ethyl 
alcohol, hydrated oxide of ethyl, spirits of wine, 
whisky, rum, brandy, gin, and other alcoholic 
spirits for beverage use, produced by the sepa¬ 
ration of alcoholic spirits by a process of evapo¬ 
ration or otherwise from any fermented or other 
substance. 
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(e) The term “beverage use” means bever¬ 
age, medicinal, culinary, or in any other use ex¬ 
cept use for industrial purposes. 

(/) The term “contracting distiller” means 
any person, a party signatory to this Agreement 
according to the terms thereof, who is engaged 
in the production of distilled spirits in the 
United States. j 

(g) The term “United States” includes the 
United States and its possessions, except the 
Philippine Islands, the Virgin Islands, Amer¬ 
ican Samoa, the Canal Zone, and Island of 
Guam. 

( h ) The term “books and records” means any 
books, records, accounts, contracts, documents, 
memoranda, correspondence, or other written 
data pertaining to the business of the person 
in question. 

( i.) The term “subsidiary” means any person, 
of or over whom, the contracting distiller has 
either directly or indirectly, actual or legal con- 
control, whether by stock ownership or in ally 
other manner. 

(j) The term “affiliate” means any persons 
who has either directly or indirectly, actual Or 
legal control of or over a contracting distiller, 
whether by stock ownership or in any other 
manner. 

(k) The term “Administration” means tlae 
Federal Alcohol Control Administation. 

(l) The term “Code Authority” means the 

Code Authority established pursuant to the pro¬ 
visions of the Code of Fair Competition for 
the Distilled Spirits Industry. j 

_ i 

Article III 

i 

USE OF CEREAL GRAINS ! 

Section 1. Except as provided by special permit 
issued pursuant to Article V, each contracting distiller 
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agrees to manufacture distilled spirits (including 
any mash, wort, or wash used therefor) after the 
effective date of this Agreement, exclusively from 
cereal grains or their product; and to market for 
beverage use only such distilled spirits now held or 
hereafter acquired by him as are manufactured from 
cereal grains or their products. 

Sec. 2. This Article shall not apply to rum or 
brandy or brandy spirits for wine fortification. 

Article IV 

PAYMENT OF PARITY PRICE 

Section 1 . Each contracting distiller agrees to pay 
for all cereal grain or products thereof, used by him 
after the effective date of this Agreement, in the 
manufacture of distilled spirits, a total amount per 
unit not less than the fair exchange value therefor. 
The fair exchange value shall be promulgated here¬ 
under by the Secretary from time to time. The fair 
exchange value for cereal grains shall be as defined 
in the Act; and the fair exchange value for products 
thereof shall be determined in accordance with con¬ 
version factors to be established by the Secretary. 

Sec. 2. For the purposes of this Agreement the 
Secretary shall promulgate hereunder from time to 
time a current average farm price for cereal grains 
and their products. The current average farm price 
for cereal grains shall be determined as provided in the 
Act; and a current average farm price for their prod¬ 
ucts shall be determined in accordance with conversion 
factors to be established by the Secretary. 

Sec. 3. Whenever the sum of (1) the current aver- 
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age farm price for any cereal grain or product thereof 
used by contracting distillers, plus (2) the processing 
or other tax under the Act, if any, paid with respect 
thereto or with respect to a commodity from which 
processed or derived directly or indirectly, is less than 
the fair exchange value for such grain or product, the 
contracting distillers shall pay the amount of such 
difference (hereinafter known as the parity payment) 
into the Treasury of the United States or such other 
depository as may be designated by regulations of the 
Secretary. 

Sec. 4. Payments under this section shall be made 
at such times and in such manner, and shall be com¬ 
puted in accordance with such requirements as may be 
prescribed by regulations of the Secretary. Such 
amounts shall be utilized for rental or benefit payments 
or other disbursements under the Act made with re¬ 
spect to grain. 

Sf.c. 5. This Article shall not apply to barley mailt. 

i 

Article V 

SPECIAL PERMITS I 


Section* 1 . Upon application to the Secretary, made 
in accordance with such regulations as the Secretary 
shall prescribe, the Secretary is authorized, from time 
to time, to issue to contracting distillers special per¬ 
mits for the manufacture of designated amounts of 
ethyl alcohol to be used for the manufacture of gin 
or the rectification of distilled spirits and to be manu¬ 
factured from commodities other than cereal grain or 
products thereof. The aggregate amount of ethyl 
alcohol so authorized for manufacture during any pje- 
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agrees to manufacture distilled spirits (including 
any mash, wort, or wash used therefor) after the 
effective date of this Agreement, exclusively from 
cereal grains or their product; and to market for 
beverage use only such distilled spirits now held or 
hereafter acquired by him as are manufactured from 
cereal grains or their products. 

Sec. 2. This Article shall not apply to rum or 
brandy or brandy spirits for wine fortification. 

Article IV 

PAYMENT OF PARITY PRICE 

Section 1 . Each contracting distiller agrees to pay 
for all cereal grain or products thereof, used by him 
after the effective date of this Agreement, in the 
manufacture of distilled spirits, a total amount per 
unit not less than the fair exchange value therefor. 
The fair exchange value shall be promulgated here¬ 
under by the Secretary from time to time. The fair 
exchange value for cereal grains shall be as defined 
in the Act; and the fair exchange value for products 
thereof shall be determined in accordance with con¬ 
version factors to be established by the Secretary. 

Sec. 2. For the purposes of this Agreement the 
Secretary shall promulgate hereunder from time to 
time a current average farm price for cereal grains 
and their products. The current average farm price 
for cereal grains shall be determined as provided in the 
Act; and a current average farm price for their prod¬ 
ucts shall be determined in accordance with conversion 
factors to be established by the Secretary. 

Sec. 3. Whenever the sum of (1) the current aver- 




age farm price for any cereal grain or product thereof 
used by contracting distillers, plus (2) the processing 
or other tax under the Act, if any, paid with respect 
thereto or with respect to a commodity from which 
processed or derived directly or indirectly, is less than 
the fair exchange value for such grain or product, the 
contracting distillers shall pay the amount of such 
difference (hereinafter known as the parity payment) 
into the Treasury of the United States or such other 
depository as may be designated by regulations of the 
Secretary. : 

Sec. 4. Payments under this section shall be ma4e 
at such times and in such manner, and shall be com¬ 
puted in accordance with such requirements as may bje 
prescribed by regulations of the Secretary. Such 
amounts shall be utilized for rental or benefit payments 
or other disbursements under the Act made with re¬ 
spect to grain. j 

Sec. 5. Tiiis Article shall not apply to barley malt. 

j 

i 

Article V 

j 

SPECIAL PERMITS ! 

1 

Section' 3. Upon application to the Secretary, made 
in accordance with such regulations as the Secretary 
shall prescribe, the Secretary is authorized, from time 
to time, to issue to contracting distillers special per r 
mils for the manufacture of designated amounts of 
ethyl alcohol to be used for the manufacture of giiji 
or the rectification of distilled spirits and to be manuj- 
factured from commodities other than cereal grain or 
products thereof. The aggregate amount of ethv} 
alcohol so authorized for manufacture during any pet 



riod shall (if applications in sufficient amount are 
made) be not less than ten per centum of the amount 
of ethyl alcohol required for manufacture of gin or 
the rectification of distilled spirits during such period. 
The amount so required sliall be estimated by the 
Secretary from available data of the Government or 
the Code Authority. Notwithstanding the foregoing 
limitation the Secretary may issue additional special 
permits to contracting distillers for the manufacture 
during such period of distilled spirits from commodi¬ 
ties other than cereal grains and their products, if 
during such period there will not, in the judgment of 
the Secretary, be available an adequate supply of dis¬ 
tilled spirits manufactured from cereal grains or prod¬ 
ucts thereof. The Secretary shall specify in any such 
permit the commodity, source, and quantity permitted 
to be so used, the period during which the commodity 
may be so purchased and used, and such other terms 
and conditions as may bo necessary. Such additional 
special permits shall not be issued whenever, in the 
judgment, of the Secretary, the issuance of such per¬ 
mits will prevent or tend to prevent the effectuation of 
the declared policy of the Act. 

Sec. 2. It shall be a condition of any such permit 
that the permittee shall pay an amount, per unit of 
the commodity used under permit, equal to the parity 
payment, if any, then in effect per equivalent unit of 
the cereal grain or product thereof, if any, normally 
used, or available for use by the permittee. In ad¬ 
dition, if no processing or other tax under the Act 
is in effect with respect to the commodity used under 
permit, the amount to be so paid shall be increased 
by the amount of the processing or other tax under 
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the Act, if any, then in effect per equivalent unit iof 
such cereal grain or product thereof. j 

Sec. 3. Payments under this Article shall be paid 
into the Treasury of the United States or such other 
depository as the Secretary may by regulation pro¬ 
vide; and shall be made at such times and in such 
manner; and shall be computed in accordance with 
such requirements, as may be prescribed by regulations 
of the Secretary. Such payments shall be utilized in 
the same manner as payments under Article IV. 

Sec. 4. The Secretary shall by regulation establish 
such conversion factors as may be necessary for the 

i 

purposes of this Article. 

i 

Article VI 

REPORTS 

i 

Section 1 . The contracting distillers shall severally, 
from time to time, upon the request of the Administra¬ 
tion or the Secretary, furnish such information, on and 
in accordance with forms of reports to be supplied, 
as may be necessary for the purposes of (1) assist¬ 
ing the Administration or the Secretary in the fur¬ 
therance of their powers and duties with respect to 
this Agreement, or (2) enabling the Administration 
or the Secretary to ascertain and determine the ex¬ 
tent to which the declared policy of the Act and the 
purposes of this Agreement will be effectuated, such 
reports to be verified under oath. 

Sec. 2. The contracting distillers also severally agree 
that, for the same purposes, or to enable the Adminis¬ 
tration or the Secretary to verify the information fur¬ 
nished on said forms of report, all their books and 
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records, and the books and records of their affiliates 
and subsidiaries, shall during the usual hours of busi¬ 
ness be subject to the examination of the Administra¬ 
tion or the Secretary. 

Sec. 3. The contracting distillers shall severally keep 
books and records which will clearly reflect all finan¬ 
cial transactions of their respective businesses and 
the financial condition thereof, and shall require their 
respective affiliates and subsidiaries to keep such books 
and records. 

Sec. 4. All information furnished the Administra¬ 
tion or the Secretary pursuant to this Article shall re¬ 
main confidential in accordance with the applicable 
regulations prescribed by the Administration or the 
Secretary, respectively. 

Article VII 
ADMINISTRATION 

Section 1 . The provisions of this Agreement, except 
as otherwise provided, shall be administered by the 
Federal Alcohol Control Administration. 

Sec. 2. The Administration and the Secretary shall 
each prescribe such regulations as may be reasonably 
necessary to carry out their respective functions under 
the provisions of this Agreement, and may make such 
interpretations of such provisions and regulations as 
they respectively deem necessary. Such regulations 
and interpretations shall have the same force and effect 
as the provisions of this Agreement. 

Sec. 3. The Secretary of Agriculture may transfer 
to the Administration or any agency of the Government 
whose services the Administration may utilize in ad- 
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ministering its functions under this Agreement, out of 
funds available for administrative expenses under the 
Agricultural Adjustment Act, such monies as may be 
necessary to pay administrative expenses incurred by 
the Administration or any such agencies in carrying 
out the provisions of tills Agreement. 

Sec. 4. The contracting distillers agree, through the 
agency of the Code Authority established pursuant to 
the Code of Fair Competition for the Distilled Spirits 
Industry, to cooperate with the Administration and the 
Secretary in carrying out this Agreement, and to this 
end the Code Authority shall have the following powers 
and duties: (a) to act as an agency through which the 
contracting distillers may make recommendations to 
effectuate the declared policy of the Act; and ( b ) to 
serve as one of the agencies through which reports of 
apparent violations of this Agreement may be received 
and reported to the Administration. In addition, th|e 
Code Authority shall have such powers and duties with 
respect to this Agreement as may be prescribed by 
regulations of the Administration. None of the fore¬ 
going powers of the Code Authority shall be deemed 
to limit the powers of the Administration. 

Sec. 5. The Administration shall report to the 
Attorney General and the Secretary, for appropriate 
action b}' them, the facts found by the Administrate oh 
with respect to any violation of this Agreement. 

Article VIII I 


Section 1. The contracting distillers hereby apply 
for and consent to licensing by the Secretary, subject 
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to the applicable General Regulations, Agricultural 
Adjustment Administration. 

Article IX 

EFFECTIVE TIME 

Section 1 . This agreement shall become effective at 
such time as the Secretary may declare above his sig¬ 
nature attached hereto, and this Agreement shall con¬ 
tinue in force until terminated as follows: 

(a) The Secretary may at any time terminate this 
Agreement as to all parties thereto by giving at least 
one day’s notice by means of a press release or in any 
other manner which the Secretary may determine. 

( b ) The Secretary may at any time terminate this 
Agreement as to any party signatory thereto, by giving 
at least one day’s notice, by depositing the same in the 
mail and addressed to such party at his last known 
address. 

(c) The Secretary shall terminate this Agreement 
upon the request of 75 percent of the contracting dis¬ 
tillers, such percentage to be measured by the volume 
of distilled spirits produced, by giving notice in the 
same manner as provided in paragraph (a) above. 

( d ) This Agreement shall in any event terminate 
whenever the provisions of the Act authorizing it cease 
to be in effect. 


Article X 

IMMUNITIES 

Section 1 . The benefits, privileges, and immunities 
conferred by virtue of this Agreement shall cease upon 
its termination, except with respect to acts done prior 


thereto; and the benefits, privileges, and immunities 
conferred by this Agreement upon any party signatory 
hereto shall cease upon its termination as to such party, 
except with respect to acts done prior thereto. 

Sec. 2. This Agreement shall not be held to relieve 
any contracting distiller from compliance with any law 
relating to intoxicating beverages or any applicable 
marketing agreement, license, or code of fair compe¬ 
tition entered into or issued pursuant to Act of 
Congress. 

Article XI 

COUNTERPARTS 

Section 1. This Agreement may be executed in mul¬ 
tiple counterparts, which when signed by the Secretary 
shall constitute, when taken together, one and the same 
instrument as if all such signatures were contained iti 
one original. 

i 

Article XII 

i 

ADDITIONAL PARTIES 

I 

Section 1. After this Agreement first takes effect 
any person not a party thereto who is engaged in the 
production of distilled spirits, may become a party to 
this Agreement, if a counterpart thereof is executed 
by him and by the Secretary. This Agreement shall 
take effect as to such new contracting party at such 
time as the Secretary’ may declare above his signature 
attached to such counterpart, and the benefits, privi¬ 
leges, and immunities conferred by this Agreement 
shall then be effective as to such new contracting party. 
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Article XIII 

AGENTS 


Section 1 . The Secretary or the Administration may 
by designation in writing name any person, including 
any officer or employee of the Government, to act as 
his or their agent in connection with carrying out their 
respective functions under any of the provisions of this 
Agreement. 

Article XIV 

SIGNATURES OF PARTIES 

In witness whereof the contracting parties, acting 
uider the provisions of the Agricultural Adjustment 
Act, for the purposes and subject to the limitations 
contained, and not otherwise, have hereunto set their 
respective hands and seals. 

American Commercial Alcohol Corporation (for 
itself), by Cecil Page, secretary; The Ameri¬ 
can Distilling Co. (its wholly owned subsid¬ 
iary), by Cecil Page, secretary; The Baltimore 
Pure Rvc Distilling Co., by A. Kriger, chair¬ 
man of board; Bernheim Distilling Co., Inc., 
by Emil Schwarzhaupt, vice president; Brown- 
Forman Distillery Co., Inc., by Owsley Browm, 
proxy; Colonial Distilling Co. (now Potomac 
Distilling Co.), by W. E. Edmondson, presi¬ 
dent.; Commercial Solvents Corporation, by 
T. Walker, ex vice president; The Estevez 
Corporation, by John P. Bramhall; The 
Fleischmann Distilling Corporation, by C. C. 
Childs; Frankfort Distilleries, Inc., by W. 
Veeneman, president; Glencoe Distillery Co., 
by Owsley Browm, proxj*; Glenmore Distiller¬ 
ies Co., Inc., by James C. Campbell; C. H. 
Graves & Sons Co., by Robert W. Woolley; 
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Hartford Pure Rye Distillers, Inc., by H. 
Edgar Hough, president, J. H. Johnson, secre¬ 
tary; Maryland Distillery, Inc., by C. |B. 
Baker, president ; National Distillers Products 
Corporation, by Paris S. Russell; Old Ken¬ 
tucky Distillery, by Owsley Brown, proxy; 
Pennsylvania Distilling Co., Inc., (Logans- 
port, Pa.), by Melvin D. Hildreth, counsel; 
Rossville Union Distilleries Corporation, by 
H. I. Peffer, chairman of board; Schenley 
Products Co., by Harold Jacobi, president; 
A. Ph. Stitzel, Inc., by Julian P. Van Winkl|e, 
president; Union Distillery Corporation, by 
11. I. Peffer, chairman of board; Hiram 
Walker & Sons, Inc., by II. C. Hatch, attorney; 
Thos. Ward Distillery Co., by John P. Bram- 
hall, attorney; W. H. Weller & Sons, Inc., by 
Julian P. Van Winkle, secretary and treas¬ 
urer; The Frank L. Wight Distilling Co., by 
Frank L. Wight, vice president; Wright & 
Taylor Distillery Co., by Owsley Brown, 
proxy. 

Whereas , it is provided by Section 8 of the Act as 
follows: j 

In order to effectuate the declared policy, the 
Secretary of Agriculture shall have power tio 
enter into marketing agreements with proc¬ 
essors. associations of producers, and others en¬ 
gaged in the handling in the current of interstate 
or foreign commerce of any agricultural coirp 
moditv or product thereof, after due notice and 
opportunity for hearing to interested parties. 
The making of any such agreement shall not b|e 
held to be in violation of any of the antitrust 
laws of the United States and any such agree¬ 
ment shall be deemed to be lawful; Provided . 
That no such agreement shall remain in force 
after the termination of this Act; I 


I 
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And— 

Whereas, due notice and opportunity for hearing to 
interested parties has been given pursuant to the pro¬ 
visions of the Act, and the regulations issued there¬ 
under; and 

Whereas, the Secretary finds (1) that the contracting 
distillers are engaged in the handling of distilled spirits 
in the current of interstate and foreign commerce; and 
(2) that the conditions existing in the marketing in 
intrastate commerce of commodities used for the manu¬ 
facture of distilled spirits burden the marketing in 
interstate and foreign commerce of domestic agricul¬ 
tural commodities available for the manufacture of 
distilled spirits; and (3) that the marketing of such 
commodities and spirits in intrastate commerce is in¬ 
extricably intermingled with their marketing and dis¬ 
tribution in interstate and foreign commerce; and 

Whereas, it appears, after due consideration, that 
this Agreement will tend to efFectuate the policy of 
Congress declared in section 2 of the Act, as herein¬ 
before in this Agreement set forth: 

Now, therefore, I, Henry A. Wallace, Secretary of 
Agriculture, acting under the provisions of the Agri¬ 
cultural Adjustment Act, for the purposes and within 
the limitations therein contained, and not otherwise, do 
hereby execute this Agreement under my hand and 
official seal of the Department of Agriculture, in the 
City of Washington, D. C., on this 9th day of December, 
and pursuant to the provisions hereof declare this 
Agreement to be effective on and after 12:01 a.m., 
Eastern Standard Time, December 10,1933. 

[seal] (Signed) H. A. Wallace, 

Secretary of Agriculture. 
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Motions to Dismiss 

Filed Mav 10 1939 I 


The defendants, Henry A. Wallace, individually and as 
Secretary of Agriculture of the United States: \Y. A. 
Julian, individually and as Treasurer of the United States; 
and Henry Morgenthau, Jr., individually and as Secretary 
of the Treasury, by their attorneys, move the Court as 
follows: 

1 . 

To dismiss the action on the ground that the complaint 
shows upon its face that the action is, in effect, one against 
the United States and that the United States is a necessary 
and indispensable party, and the Court does not have ijuris¬ 
diction because the United States has not consented! to be 
sued herein. 

11 . | 

To dismiss the action on the ground that it appeajrs on 
the face of the complaint that the money, the recovery of 
which is sought by the plaintiff, is in the Treasury of the 
United States and cannot be withdrawn from the 
1!) Treasury in the absence of appropriations maje by 
law, and Congress has not enacted any law appro¬ 
priating or authorizing the withdrawal of the said moneys 
for payment to plaintiff and others similarly situated!. 

III. | 

To dismiss the action because there are no facts set jfortli 
in the complaint constituting a proper ground for a iclass 
suit enabling plaintiff to represent parties other than itself, 
and it appears from the face of the complaint that the pay¬ 
ments made by the plaintiff were voluntary payments made 
under a voluntary contract voluntarily entered intoj and 
cannot be recovered. j 

IV. 

To dismiss the action on the ground that the Court Slacks 
jurisdiction to appoint a receiver of funds in the Treason 
of the United States. 

V. 

To dismiss the action because the complaint fails tojstate 
a claim against the defendants upon which relief can be 
granted. 
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VI. 

To dismiss the action against these defendants as in¬ 
dividuals, because it appears on the face of the complaint 
that (a) the defendant Wallace, in entering into the mar¬ 
keting agreement referred to in the complaint, acted solely 
in his capacity as Secretary of Agriculture of the United 
States, and the only acts of said defendant alleged in the 
complaint are clearly acts of the Secretary of Agriculture 
of the United States acting as an agent of the Government, 
and the said defendant has no interest in the fund except in 
so far as he may be required to deal with it in accordance 
with law in his official capacity as an agent of the United 
Slates; and (b) the defendants Julian and Morgenthau, as 
appears from the complaint, have no interest in the 
20 fund except to receive and to preserve the public 
money, and not to disburse it except in conformity 
with law; and. further, the complaint contains no allega¬ 
tions of any threatened illegal or unconstitutional act by 
the defendants with respect to the said fund which the 
plaintiff may seek to restrain or avoid; and, further, if the 
fund in question be a trust fund, the United States, and 
not the defendants, is the trustee of the money, and the de¬ 
fendants, at most, are agents only, merely acting as custo¬ 
dians for the United States. 

VII. 

To dismiss the action against these defendants as in¬ 
dividuals, because it appears on the face of the complaint 
that the complaint fails to state a claim against these de¬ 
fendants individually upon which relief can be granted. 

DAVID A PINK 

United States Attorney. 

HARRY L. UNDERWOOD 
Assistant United States Attorney. 

THURMAN ARNOLD 

Assistant Attorney General. 

JOHN S. L. YOST 

Special Assistant to the Attorney General. 
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Opinion 

Filed Januarv 22 1140 


Morris, J. The plaintiff brings this suit, on its own be¬ 
half and as representative of others similarly situajted, in 

which the relief asked is that thev be declared to be the 

* 

owners of a fund now in the Treasury of the United States, 
aggregating $1,076,943.75, described in the complaint ,as the 
“parity payment fund”; that said fund be paid qver to 
them; and that the defendants be enjoined from making 
payment or distribution of said fund to any other parties, 
except to such receiver as may be appointed by this; Court 
to receive said fund. Asking is also made for a prelimi¬ 
nary injunction and temporary receiver. 

The defendants, individually, and as Secretary ofj Agri¬ 
culture of the United States, Treasurer of the United 
States, and Secretary of the Treasury, respectively, filed 
motions to dismiss the action on grounds which mav be 
summarized as follows: That the action is in effect one 
against the United States, and this Court is without!juris¬ 
diction because the United States has not consented to be 
sued herein; that the money, the recovery of which is 
sought, is in the Treasury of the United States and cannot 
be withdrawn in the absence of an appropriation, which 
has not been made, nor has this Court jurisdiction to ap¬ 
point a receiver for said fund; that this is not a proper 
class action in that neither the payments nor the 
22 contract pursuant to which they were made aye al¬ 
leged to be due any coercion or compulsion; that the 
defendants, and each of them, acted solely in their Official 
capacity and were, therefore, agents of the United States, 
under authoritv of law, the validitv of which is not! dial- 
lengod—hence, individually, the}' have no interest oir con¬ 
trol over the fund in question and are not proper parties 
in their individual capacities. 

The fund came into being as a result of a marketing 
agreement, entered into between the Secretary of Agricul¬ 
ture and members of the Distilled Spirits Industry, of ydiich 
the plaintiff is one, which agreement became effective De¬ 
cember 10, 1933, and was terminated April 18, 1934. j This 
agreement was made pursuant to Section 8 (2), Title I, of 
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the Agricultural Adjustment Act, approved Mav 12, 1933 
(48 Stats. 31 ). 1 

23 By the terms of the marketing agreement 2 each 

i “Sec. 8. In older to effectuate the declared policy, the Secretary of 
Agriculture shall have power— 

“(1) To provide for reduction in the acreage or reduction in the production 
for market, or both, of any basic agricultural commodity through agreements 
with producers or by other voluntary methods, and to provide for rental or 
benefit payments in connection therewith or upon that part of tin- production 
of any basic agricultural commodity required for domestic consumption, in 
such amounts as the Secretary deems fair and reasonable, to be paid out of 
any moneys available for such payments. * * * 

“(2) To enter into marketing agreements with processors, associations of 
producers, and others engaged in the handling, in the current of interstate or 
foreign commerce of any agricultural commodity or product thereof, after 
due notice and opportunity for hearing to interested parties. The making of 
any such agreement shall not be held to be in violation of any of the antitrust 
laws of the United States, and any such agreement shall be deemed to be law¬ 
ful: Provided, That no such agreement shall remain in force after the ter¬ 
mination of this act. * * * 

“(3) To issue licenses permitting processors, associations of producers, 
and others to engage in the handling, in the current of interstate or foreign 
commerce, of any agricultural commodity or product thereof, or any competing 
commodity or product thereof. Such licenses shall be subject to such terms 
and conditions, not in conflict with existing Acts of Congress or regulations 
pursuant thereto, as may be necessary to eliminate unfair practices or charges 
that prevent or tend to prevent the effectuation of the declared policy and the 
restoration of normal economic conditions in the marketing of such commodi¬ 
ties or products and the financing thereof. 

“(4) * * * 

“(5) * * *” 

-“Marketing Agreement for the Distilled Spirits Industry, Article TV, 
Payment of Parity Price— 

“Section 1. Each contracting distiller agrees to pay for all cereal grain 
or products thereof, used by hint after the effective date of this Agreement, 
in the manufacture of distilled spirits, a total amount per unit not less 
than the fair exchange value therefor. The fair exchange value shall be 
promulgated hereunder bv the Secretary from rime to time. The fair ex¬ 
change value for cereal grains shall he as defined in the Act: and the fair 
exchange value for products thereof shall be determined in accordance with 
conversion factors to be established by the Secretary. 

“Sec. 2. For the purposes of this Agreement the Secretary shall pro¬ 
mulgate hereunder from time to time a current average farm price for cereal 
grains and their products. The current average farm price for cereal grains 
shall be determined as provided in the Act: and a current average farm 
price for their products shall be determined in accordance with conversion 
factors to be established by the Secretary. 

“Sec. 3. Whenever the sum of (1) the current average farm price for 
any cereal grain or product thereof used by contracting distillers, plus (2) 
the processing or other tax under the Act, if anv, paid with respect thereto 
or with respect to a commodity from which processed or derived directly or 
indirectly, is less than the fair exchange value for such grain or product, the 
contracting distillers shall pay the amount of such difference (hereinafter 
known as the parity payment) into the Treasury of the United States or 
such other depository as may l>e designated by regulations of the Secretary. 

“Sec. 4. Payments under this section shall be made at such times and 
in such manner, and shall be computed in accordance with such requirements 
as may be prescribed by regulations of the Secretary. Such amounts shall 
be utilized for rental or benefit payments or other disbursements under the 
Act made with respect to grain. 

“Sec. This Article shall not apply to barley malt.’’ 
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contracting distiller agreed to pay for all cereal 
grain or products thereof, used by him in the manufacture 
of distilled spirits, not less than what is termed in the agree¬ 
ment the “fair exchange value.” Such “fair exchange 
value” for cereal grains is defined in the Agricultural Ad¬ 
justment Act and represents a value which such products 
had during a base period considered to be normal. 4-nd it 
was agreed that the “fair exchange value” for products of 
cereal grains should be determined in accordance with con¬ 
version factors established bv the Secretarv of Agjricul- 
ture. The agreement provided for the following method, 
by which such payment of not less than the “fair exchange 
value” should be accomplished: The Secretary of Agricul¬ 
ture should promulgate from time to time (1) a “current 
average farm price,” and, whenever the sum of (1)| (the 
current average farm price) plus (2) the processing tax 
paid with respect to such cereal grain is less than the 
24 “fair exchange value.” the contracting distillerisliall 
pay the amount of such difference (known as the 
parity payment) into the Treasury of the United States or 
such other depository as may be designated by the Secre¬ 
tary of Agriculture. The agreement provides that jsuch 
parity payments “shall be utilized for rental or benefit 
payments or other disbursements under the Act" madejwith 
respect to grain.” 

It is alleged in the complaint, and therefore admitted by 
the motion to dismiss, that all parity payments made to 
the Secretary of Agriculture were deposited in a special 
account of the Treasury of the United States, designated 
as “8055, Collections, Distilled Spirits Industry, Parity 
Payments, Trust Fund,” and are now held by the Trea¬ 
surer subject to the direction and control of defendant kror- 
genthau in a special account in the Treasury of the United 
States, designated as a trust fund and entitled “Proceeds 
Distilled Spirits Industry, Parity Payments.” 

Tt is further alleged in the complaint that, although; the 
parity payment fund was required to be used in making 
rental and benefit payments and other disbursements under 


3 ‘* Marketing Agreement for tlio Distilled Spirits Industry, Articli* IT, 
Definitions— j 

‘‘Section 1. As used in this Agreement.— 

• * * 

“(li) The term “Act” menus the Agricultural Adjustment Act. approved 
Mnv 12. 1033, as amended.*’ 
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the Act with respect to grain, and the Secretary of Agricul¬ 
ture was empowered to provide for such payments and dis¬ 
bursements in such amounts as he deemed fair and reason¬ 
able, the Secretary lias made no determination either as to 
the amounts which be deems to be fair and reasonable pay¬ 
ments and disbursements to be made out of the parity pay¬ 
ment fund, or as to the conditions under which such pay¬ 
ments were to be made.. It is, therefore, claimed by tbe 
plaintiff that, in tbe absence of such determination, there 
is no beneficiary entitled to tbe fund. Tbe plaintiff further 
asserts that tbe parity payment fund cannot now be used 
for tbe particular purpose specified in the marketing agree¬ 
ment, because (a) tbe Secretary of Agriculture does not 
now have legal authority to provide for payments 
25 and disbursements in tbe manner provided in tbe Act, 
as amended, at the time the agreement was entered 
into: (b) tbe provision for tbe use of the fund for rental 
and benefit payments and other disbursements under tbe 
Act is void for hulofiiiitrvrfts and uncertainty in that it fails 
to establish any intelligible means of determining the per¬ 
sons to whom, and the amounts, time and conditions under 
which tbe parity payment fund is to be disbursed; (c) all 
power to disburse tbe parity payment fund for the purposes 
specified in the marketing agreement ceased when the mar¬ 
keting agreement was terminated on April 18, 1934: (d) in 
tbe event power to disburse tbe parity payment fund did 
not cease on April 18. 1934, it was intended that such fund 
be used for tbe purposes specified in tbe marketing agree¬ 
ment within a reasonable time and not thereafter, and that 
such fund has now been held for more than four years, and 
a reasonable time for using said fund for the purposes 
stated has long since elapsed: and (e) the Secretary of Ag¬ 
riculture has abandoned all intention of using the parity 
payment fund for tbe purposes specified in the Act and in 
tbe marketing agreement. 

The complaint avers that tbe marketing agreement should 
be construed to mean that, in tbe event said parity payment 
fund was not and could not be used for the particular pur¬ 
poses specified in tbe marketing agreement, said fund, or so 
much of it as remained, should be paid back by the Secre¬ 
tary of Agriculture to each contributing distiller in propor¬ 
tion to bis contribution to said fund, and that, when the 
Secretary of Agriculture accepted the parity payments 
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from tlu* contributing distillers, be did so upon the Condi¬ 
tion that lie would use the fund for the purposes specified 
in the marketing agreement, and upon further condition 
that, if he did not make use of such fund for such purpose, 
lie would repay the money on demand to the distillers who 
paid it to him. It is insisted that such implied conditions 
and agreement now attach to the fund and, therefore^ con¬ 
stitute a trust for the benefit of the plaintiff and other con¬ 
tributing distillers. 

26 It is insisted by the plaintiff that the Congress, by 
the Permanent Appropriation Repeal Act of June 
26, has given legislative sanction for the payment of 

the fund in question according to the “terms of the trust:” 
that the “terms of the trust,” under which the disburse¬ 
ment to this plaintiff and other contributing distillers has 
such sanction, are to Ik* found in the marketing agreeibent. 
if construed as it is here contended it should be: andjthat 
hence there remains only a ministerial duty on the part of 
defendants to make such disbursement. , 

For this Court to grant the relief asked for by the pjain- 
tiflf. it is necessary that it be determined that the payments 
made by the plaintiff and other contributing distillers! un¬ 
der the marketing agreement were to be used for specified 
purposes, and for the benefit of designated or ascertainable 
persons—in other words, that there exists an express tjrust 
with respect to said fund: that such fund has not been, with¬ 
in a reasonable time, or cannot be, used for such purposes, 
and for the benefit of such persons: and that it was! the 
intention of the parties to the marketing agreement (land 
would have been so stated in said agreement had the parties 
contemplated the present situation) that any part of said 
fund not used for the purposes specified, and for the bene¬ 
fit of the persons indicated, should be returned to the plain¬ 
tiff and other contributing distillers: and further that jthe 
failure to require such return to the plaintiff and other 
contributing distillers would result in the unjust enrich¬ 
ment of the payee, or such other inequity as could 

1 ‘‘ Permanent Appropriation Repeal Art of .hint' 2<‘>, 1034. 1’. S. (\ A., Title 
:»1. Section 72'*r. 

*** * * Prnri/h’tl. That donations, <|uasi-public and unearned moneys car¬ 
ried in official checkin" accounts * * . administered l»y officers of the Uttiled 

States by virtue of their official capacity, shall he deposited k ‘ ‘ into! the 

Treasury as trust funds and are hereby appropriated and made available! for 
disbursement under the terms of the trust. 
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27 onlv be remedied bv that relief. This, as I under- 
stand it, is the fundamental principle underlying the 

equitable power of declaring a resulting trust. 

Obviously, the equitable ownership of the fund in ques¬ 
tion cannot be settled unless all parties at interest are 
given an opportunity to be heard. So, at the outset, it must 
be determined whether or not the United States is a neces¬ 
sary party to these proceedings. If it is not, the Court 
may proceed to a consideration of the questions, upon the 
answer to which depends whether the relief asked for shall 
be granted or denied. If it is, the complaint must be dis¬ 
missed, as the United States cannot be made a party to 
these proceedings without its consent, and such consent has 
not been given. 

If the fund here involved is one in which the United 
States lias no proprietary or possessory rights, and it is 
only a question as to which of several private parties are 
now entitled to such fund, it may be said that the United 
States is not a necessary party. This is the principle de¬ 
cided by the United States Court of Appeals for the Dis¬ 
trict of Columbia in Thompson v. Deal. 67 App. D. C. 327, 
‘>2 F. (2d) 478, which followed a decision of the same Court 
in Orinoco Co. v. Orinoco Iron Co.. 54 App. D. C. 218, 296 
Fed. 965. affirmed bv the Supreme Court, snhnominer Mel¬ 
lon v. Orinoco Iron Co.. 266 U. S. 121, 45 S. Ct. 53, 69 L. Ed. 
199. In Thompson v. Deal the defendants, while officers of 
the United States, speaking through the Attorney General 
of the United States, asserted that, in so far as they han¬ 
dled the fund in controversy, they did so as representing, 
not the United States, but the individual cotton producers 
who deposited certificates in the pool, and that the proceed¬ 
ing was in reality “one between individuals who were par¬ 
ties to a purchase and sale transaction.” In the Orinoco 
case, the Supreme Court, speaking through "Mr. Chief Jus¬ 
tice Taft, upheld the jurisdiction of the Court in determin¬ 
ing a controversy between private parties with respect to a 
fund ’paid into the Treasury by a foreign government where 
the Secretary of the State, having authority of law to di¬ 
rect the Secretary of the Treasury with respect to 

28 its payment, had “remitted to the courts’’ such pri¬ 
vate parties for a determination of their rights. 

That opinion quoted with approval the earlier case of 
Houston v. Onncs. 252 U. S. 469, at page 473: 
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“In tbe present ease it is conceded, and property con¬ 
ceded, that payment of the fund in question to the defen¬ 
dant Sanders is a ministerial duty, the performance of 
which could be compelled by a mandamus. But frorq this 
it is a necessary consequence that one who has an equitable 
right in the fund as against Sanders may have relief against 
the officials of the Treasury through a mandatory wyit of 
injunction, or a receivership which is its equivalent, jmak- 
ing Sanders a party so as to bind her and so that the decree 
may afford a proper acquittance to the Government, j The 
practice of bringing suits in equity for this purpose is| well 
established in the courts of the District ( Sanborn v. jl lax- 
well , 18 App. D. C. 245; Roberts v. Consaul, 24 App. p. C. 
551, 562; .Jones v. Rutherford . 26 App. D. 0. 114; Parish v. 
McGowan, 39 App. D. 0. 184; s. c. on appeal, McGowan v. 
Parish , 237 T T . S. 285, 295). Confined, as it necessarily must 
be, to cases where the officials of the Government tiave 
only a ministerial duty to perform, and one in whicli the 
party complainant has a particular interest, the practice 
is a convenient one, well supported by both principle and 
precedent.’’ 

It is, however, well established that, where the Unjited 
States has any interest, proprietary or possessory, in a 
fund in its possession, or in the possession of its officers, 
any proceeding to establish rights in such fund is in effect 
a suit against the United States, and in which the Unjited 
States is a necessary party and, therefore, such proceeding 
cannot be maintained unless the United States has con¬ 
sented to be sued therein. In Haskins Rros. & Co. v. JJor- 
penthau . 66 App. D. C. 178, it is explicitly stated— 

“ # * * that the Secretary of the Treasury and the Trea- 

• * i 

surer are officers of the United States holding offices estab¬ 
lished by law; that their duties are to receive and preserve 
the public money and not to disburse it except conformably 
to law; that as officers of the United States they have; no 
right or estate in the public money or any other money in 
the treasury, whether earmarked as a special fund or; as 
part of the general fund of the United States; that they 
are in effect mandataries of a limited and defined com¬ 
mission;” 
and further— 

“It is therefore of no moment whether the United States 
have the use of this money as they do the ordinary rejve- 
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mics of the government or whether the money represents 
n trust fund created by Congress and earmarked for a spe¬ 
cific purpose. In either case it is money in the Treasury 
of the United States as to which the United States had and 
have the power of control and disposition.’’ 

29 And in that case the earlier one of "Richmond, F. & P. 

R. Co. v. McCarl, 61 App. I). C. 290, 62 F. (2d) 203, 
was cited with approval on the point that the authority and 
duty of the United States with respect to a fund in the 
treasury does not depend alone upon a pecuniary interest 
therein. There it was held that moneys paid over to the 
Interstate Commerce Commission bv certain railroads in 
order to establish a fund which might be used to help 
weaker lines were clearly moneys which the United States 
are charged with the duty of conserving, and, while not 
“public moneys in the sense in which the ordinary revenues 
of the government are public moneys,” are “nevertheless 
public moneys in the sense that it is a fund which the United 
States control and which, through an instrumentality of the 
United States created bv Congress, thev disburse.” 

And, indeed, the Court went further in the TIaskins case 
and cited with approval O’Connor v. Rhodes, 6i3 App. 1). C. 
21, 79 F. (2d) 146, to the effect “that funds in the hands of 
the Comptroller of the Currency belonging to insolvent na¬ 
tional banks, and redeposited by him in other banks for 
safekeeping, were federal funds to which the government of 
the United States occupied the relation of trustee.” With 
respect to the fund involved in the Haskins case, the Court 
said: 

“ * * * and, though designated by the Congress as a spe¬ 
cial fund for the benefit of the Philippine Treasury, it is 
while in the treasurv monev as to which the United States, 
and not appellees, are trustees. And in this view, the con¬ 
clusion is inevitable that the United States are essential par¬ 
ties in any litigation involving the fund and, they not hav¬ 
ing consented to be sued, the suit cannot be maintained.” 
And, on the question as to the joinder in those proceedings 
of officers and agents of the United States in their individual 
capacity, it is said in the Haskins case— 

“In the instant case the acts and proceedings which are 
here sought to be controlled are those which are implied in 
the inherent duties and functions of the offices of the a])- 
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pellees. Indeed, they are their ordinary duties. TIeroj there 
is nothing extraneous to the offices; nothing is required of 
the individual. The things to he done are required entirely 
of the functionary and not at all of the individual. I And 
so we are brought hack to the rule that, if the suit is against 
the officer in his official character and the claim made! upon 
him, likewise in his official character, the United States are 
indispensable parties.’’ 

30 It is claimed by the plaintiff here that the market¬ 

ing agreement was executed by the Secretary ojf Ag¬ 
riculture in his individual capacity, and not as an officer of 
the United States. Clearly, it was an act of Congress Hvhicli 
authorized the Secretary of Agriculture to enter inti) tin* 
marketing agreement in quesion and, “through agreement 
with producers * * * to provide for rental or benefit 

payments,” in connection with which, under the terms of 
the marketing agreement, the parity payment fund was to 
be used. And, if a proper understanding of the marketing 
agreement is to be had, it must be viewed “as a part;of a 
general plan.” Yarnell v. Hillsborough Packing Co., C. C. 
A. 5th, 70 F. (2d) 435, 438. The Court takes judicial nptice 
of the license for the Distilled Spirits Industry, issued by 
the Secretarv of Agriculture on the same dav on which the 
Secretary of Agriculture executed the marketing agree¬ 
ment for the Distilled Spirits Industry, both of which were 
published together as a public document by the Department 
of Agriculture, and captioned “Marketing Agreement; Se¬ 
ries—Agreement Xo. 27. License Series—License Xo. 21.” 

It will be noted that this license is applicable to all per¬ 
sons engaged in the production of distilled spirits ini the 
United States, 5 and that, unless such distiller shall secure a 
special permit, issued only to one who subscribes to the 
marketing agreement, he may not manufacture distilled 
spirits, except from cereal grains or their products.'* The 


•'•‘‘License for the Distilled Spirits Industry, Article I, Section 1. 

* * * 

“(f) The term ‘distiller* means any person who is engaged in the produc¬ 
tion of distilled spirits in the United States.*’ 

'•“License for the Distilled Spirits Industry, Article III. Use of Cereal 
Grains. j 

“Section 1. Except as provided by special permit issued pursuant toj Ar¬ 
ticle V of the Marketing Agreement for the Distilled Spirits Industry, -each 
distiller shall manufacture distilled spirits (including any mash, wort, or Wash 
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only way, therefore, in which a distiller could make 
.*11 use of suj*ar or molasses, a much cheaper product 
than cereal “rain, for beverage distiiliiii»‘ purposes 
would be to secure a special permit under Article V of the 
Marketin'*; Agreement, and it was a condition of such per¬ 
mit that the permittee shall pay an amount on the com¬ 
modity used equal to the parity payment which he would 
pay on an equal amount of cereal grain, 7 which payments 

use therefor), after the effective date of this License, exclusively from cereal 
grains or their products; and market for beverage use only such distilled 
spirits now held or hereafter acquired by him as are manufactured from 
cereal grains or their products. 

*'Sec. 2. This Article shall not apply to rum or brandy or brandy spirits 
for wine fortification.” 

•“Marketing Agreement For The Distilled Spirits Industry, Article V, 
Special Permits. 

“Section 1. Upon application to the Secretary, made in accordance with 
such regulations as the Secretary shall prescribe, the Secretary is authorized, 
from time to time, to issue to contracting distillers special permits for the 
manufacture of designated amounts of ethyl alcohol to be used for the manu¬ 
facture of gin or the rectification of distilled spirits and to be manufactured 
from commodities other than cereal grain or products thereof. The ag¬ 
gregate amount of ethyl alcohol so authorized for manufacture during any 
period shall (if applications in snftieent amount are made) be not less than 
ten per centum of the amount of ethyl alcohol required for manufacture of 
gin or the rectification of distilled spirits during such period. The amount 
so required shall be estimated by the Secretary from available data of the 
Government or the Code Authority. Notwithstanding the foregoing limitation 
the Secretary may issue additional special permits to contracting distillers for 
the manufacture during such period of distilled spirits from commodities 
other than cereal grains and their products, if during such period there will 
not, in the judgment of the Secretary, be available an adequate supply of 
distilled spirits manufactured from cereal grains or products thereof. The 
Secretary shall specify in any such permit the commodity, source, and quan¬ 
tity permitted to be so used, the period during which the commodity may be so 
purchased and used, and such other terms and conditions as may be neces¬ 
sary. Such additional special permits shall not be issued whenever, in the 
judgment of the Secretary, tlm issuance of such permits will prevent or tend 
to prevent the effectuation of the declared policy of the Act. 

“Sec. 2. It shall lx* a condition of any such permit that the permittee 
shall pay an amount, per unit of the commodity used under permit, equal to 
the parity payment, if any. then in effect per equivalent unit of the cereal 
grain or product thereof, if any. normally used, or available for use by the 
permittee. In addition, if no processing or other tax under the Act is in 
effect with respect to the commodity used under permit, the amount to be 
paid shall be increased by the amount of the processing or other tax under 
the Act. if any, then in effect per equivalent unit of such cereal grain or 
product thereof. 

“Sec. 3. Payments under this Article shall be paid into the Treasury 
of ‘he United States or such other depository as the Secretary may by regu¬ 
lation provide; and shall be made at such times and in such manner; and 
shall be computed in accordance with such requirements, as may be pre¬ 
scribed by regulations of the Secretary. Such payments shall be utilized in 
the same manner as payments under Article IV. 

“Sec. 4. The Secretary shall by regulation establish such conversion fac¬ 
tors as may be necessary for the purposes of this Article.” 
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became part of the parity payment fund. What obligation.- 
and benefits accrued to the plaintiff and otlieij con- 

32 tributing distillers under the marketing agreement 
is not the question here sought to be answered. I It is 

apparent, however, that these obligations and benefit^ can¬ 
not be disassociated from the acts of the Secretarv of Agri- 
culture in his official capacity, authorized and performed 
pursuant to Act of Congress. The inference is inescapable 
that distillers who made use of cereal grain, and who could 
afford, by reason of the sales price of their product, to pay 
more for such grain than could be paid by producers of ptlier 
grain products, desired not only to accomplish a benefit to 
the growers of grain, but to protect themselves from ruin¬ 
ous competition by the distillers who made use of materials 
other than cereal grain. The marketing agreement, stand¬ 
ing alone and without the license, would have fallen short 
of this result. The marketing agreements, themselves,; and 
the licenses were, indeed, ratified and approved by Act of 
Congress, s and, in this connection, it should be noted!that 
the plaintiff does not challenge the validity of the legisla¬ 
tion, nor the marketing agreement and license pursuant 
thereto; nor is it claimed that the contract or the paymjents 
in question were the result of any coercion or compulsion. 

It is further insisted by the plaintiff that, under the tCrms 
of the marketing agreement, the Secretary of Agriculture 
could have designated a depository for the parity 

33 payment fund other than the Treasury of the United 
States. The fact remains that he did not do so, and, 

if he had, it would seem from O’Connor v. Rhodes, supra, 
that the interest of the United States with respect thejreto 
would not be different. 

Assuming, but not deciding, that the marketing agree¬ 
ment created a trust, it seems to me clear that, in thejcir- 
cumstances shown by the complaint, the United States, land 
not the Secretarv of Agriculture as an individual, is!the 

s Section 4 of Public No. 137, 75t!i Congress, approved June 3, 1937; (30 
Stat. 246), provides: 

“Nothing in this Act shall be construed as invalidating any marketing 
agreement, license, or order, or any regulation relating to, or any provision 
of, or any act of the Secretary of Agriculture in connection with] any 
such agreement, license, or order which has been executed, issued] ap¬ 
proved, or done under the Agricultural Adjustment Act, or any amend¬ 
ment thereof, but such marketing agreements , licenses , orders, regulations, 
provisions, and acts are hereby expressly ratified, legalized, and j con¬ 
firmed. ’’ (Italics supplied.) 
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trustee. It follows then that the questions involved in these 
proceedings cannot be determined in the absence of the 
United States as a party. The defendants herein, as indi¬ 
viduals, clearly have no interest in the fund sought to be 
recovered. The only relations they had with the transac¬ 
tions or the fund here involved were in their official capac¬ 
ities and not bevond the authoritv vested in them bv legis- 
lative direction. Any interest in said fund acquired by 
them, or either of them, was acquired in their official capac¬ 
ities, and hence was and is an interest of the United States. 
Unless, then, the United States is a party in these proceed¬ 
ings, there would be no party having an interest, or repre¬ 
senting those who mav be beneficiallv interested, adversarv 
to those parties who seek the return of a fund, the volun¬ 
tary payments into which were made under an agreement 
that contained no provision for such return. Without the 
presence of the United States as a party in these proceed¬ 
ings, the Court could not determine whether unjust enrich¬ 
ment would result by withholding the* equitable relief here 
sought, or by exercising it in directing a return of this fund 
to those who. by inescapable inferences from the terms of 
the marketing agreement, have recouped from the consum¬ 
ers of their products in the price thereof the amount of the 
payments which they have made. 

Of course, it lies within the competency of the Congress 
to direct the payment of this parity payment fund to the 
plaintiff and other contributing distillers. The plaintiff 
insists that this has been done, but, with this conten- 
34 tion, I cannot agree. The Permanent Appropriation 
Repeal Act of June 26. 1934, supra, clearly contem¬ 
plates a trust fund held under such “terms of the trust" 
as afford clear direction for the disbursement of such fund. 
The instant proceedings are brought for the purpose of 
supplying directions for the return of the fund, which are 
not contained in the marketing agreement. In the absent*** 
of such “terms of the trust," which show the beneficial own¬ 
ership of the fund, I do not understand the statute to au¬ 
thorize such disbursement. In this connection, it is signifi¬ 
cant that succeeding sections of that statute specifically 
enumerate funds of much less public concern and amount 
than the one here in controversy, which was held in the Trea¬ 
sury at the time of the passage of that legislation. If it is 
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the will of the legislative branch of the Government thait this 
fund be returned to the plaintiff and other contributing 
distillers, a clear expression of such intent will completely 
accomplish that result. If the Congress considers the claims 
of the plaintiff and other contributing distillers to be: such 
as should be judicially determined, presumably it will give 
the consent which is necessarv for the United States to be 
made a party in appropriate proceedings. 

For the reasons stated, I am of the opinion that the 
United States is an essential party to these proceedings; 
that no determination of the questions involved can other¬ 
wise be made; and that, as the United States has not given 
its consent to be sued in these proceedings, the complaint 
must be dismissed. 

JAS. W. MORRIS 
Justice. 

35 Final Judgment 


Filed February 1-1940 


# # * 

The above entitled cause having come on to be heard on 
the 24th dav of October, 1939, on the defendants’ motions 
to dismiss, and counsel for the respective parties having 
been heard in argument; and the Court being advisecl and 
having heretofore rendered and filed its written opinion 
herein: 

It is this 1st day of February, 1940, by the Court Ad¬ 
judged, Ordered, and Decreed (1) that the motions df the 
defendants to dismiss the complaint be, and they are here¬ 
by, sustained and granted, and (2) that the complaint be, 
and it is hereby, dismissed. 

JAS. W. MORRIS 

Justice. 

Approved as to form: 

(Sgd) NORMAN J. MORRISSON 
(Sgd) GEO. R. BENEMAN 

Attorneys for Plaintiff 

(Sgd) JOHN S. L. YOST | 

Special Assistant to the 
Attornev General 
Attorney for Defendants 
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36 Notice of Appeal 

Filed February 16 1940 
•> 

# # * 

Notice is hereby given this 16th day of February, 1940, 
that St itzel-Weller Distillery hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 1st day of Feb¬ 
ruary, 1940 in favor of defendants by which plaintiff's com¬ 
plaint was dismissed. 

GEO. R. BEXEMAX 
NORM AX J MORRTSSOX 
Attorneys for St it gel-Weller 
Distillery 


Order Alloicivy Appeal and Fixing Cost Bond 

Filed February 16 1940 
* 

* * * 

Plaintiff having filed notice of appeal from the judgment 
entered on February 1, 1940, dismissing its complaint 
against the above named defendants and service of said 
notice of appeal having been accepted by said defendants, 

It is this 16th dav of February 11)40, ordered that said 
appeal be allowed and bond for costs in said appeal is fixed 
in the sum of $200.00 with leave to plaintiff to deposit the 
sum of $100.00 in lieu thereof. 

JAS. W. MORRIS 
Justice 


Xo objection as to form 
JOHN S. L. YOST 

Special Asst, to the Atty. (lent. 

DAVID A. PIXE U. S. Attorney 
J\YF 

Attorneys for Defendants - Appellees 
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Memorandum 


February 1G -1940. 

$100 deposit in lien of bond on appeal. 

Assignment of Errors 
Filed February 1G 1940 


Comes now the plaintiff and says that, in the record of 
proceedings in the above entitled cause and in the judgment 
made and entered therein on the first day of February, 
1940, there is manifest error; and for error plaintiff as¬ 
signs the following: 

(1) The Court erred in sustaining defendants’ motion to 
dismiss plaintiff’s complaint. 

(2) The Court erred in dismissing plaintiff’s complaint. 

(3) The Court erred in holding that the United States is 
an essential party to these proceedings. 

(4) The Court erred in refusing to hold that, notwith¬ 
standing its possession of the fund involved in the Treasury 
of the United States, the United States is a mere stake¬ 
holder of the fund. 

i 

(5) The Court erred in holding that, unless the United 
States is a party to this suit, there would be no party hav¬ 
ing an interest, or representing those who may be bene¬ 
ficially interested, adversary to those contributors of j the 
fund who seek its return. 

(G) The Court erred in holding that the United States 
and not the Secretary of Agriculture is the trustee of |the 
fund involved. 

(7) The Court erred in refusing to hold that, under 
38 the Marketing Agreement, the Secretary of Agricul¬ 
ture was invested with such powers and was subject 
to such obligations that he adequately represented all jad- 
versarv interests so as to permit adjudication of plaintiff’s 
claims in this suit. 

j 

(8) The Court erred in refusing to hold that the defend¬ 
ants have a plain duty, under mandate of Congress, to dis¬ 
burse the fund according to the terms of the trust. 

(9) The Court erred in refusing to hold that plaintiff is 
justly entitled to return of the moneys which it contributed 
to the fund. 
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(10) The Court erred in denying the plaintiff the relief 
sought, to-wit; the appointment of a receiver for the fund, 
an order directing the fund to the receiver and distribution 
of the fund through the receiver to plaintiff and other con¬ 
tributing distillers. 

Wherefore, plaintiff prays that said judgment be, in all 
things, reversed with instructions to grant plaintiff the re¬ 
lief sought in its complaint. 

GEO. R. BEXEMAN 
NORMAN J. MORRISSOX 
Attorneys for Plaintiff-Appel¬ 
lant 


39 Praecipe—Designation of Record 

Filed February 16 1940 

# * # 

To the Clerk, United States District Court for the Dis¬ 
trict of Columbia: 

Sir: 

Please prepare a transcript of record to be transmitted to 
the Circuit Court of Appeals for the District of Columbia, 
in pursuance to the appeal heretofore taken in this case, 
and include therein the following: 

1. Plaintiff’s Bill of Complaint 

2. Defendants' Motion to Dismiss 

3. Judgment, dated February 1, 1940, dismissing com¬ 
plaint 

4. Opinion of the Court 
o. Notice of Appeal 

6. Order allowing appeal. 

7. Assignment of Errors 

8. This Praecipe 

9. Clerk's Certificate 

GEO. R. BENEMAN 
NORMAN J. MORRISSOX 
Attorneys for Plaintiff-Appel¬ 
lant 
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Tlio foregoing praecipe for the transcript of record on 
appeal is approved by appellees, and shall constitute a Stip¬ 
ulation under Rule 75(f) 

JOHN S. L. YOST j 

Special Asst, to the Atty. Gnd. 

DAVID A. PINE U S Attorney I 

JWF. 

Attorneys for Defendants - Appellees 

i 

i 

. 

40 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia . 

I, Charles E. Stewart, Clerk of the District Court of ithe 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 39, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is mjade 
part of this transcript, in cause No. 746, Civil Action, 
wherein StitzcMVeller Distillery, a corporation, is Plain¬ 
tiff, and Henry A. Wallace, individually and as Secretary 
of Agriculture of the United States, et al., are Defendants, 
as the same remains upon the files and of record in sjaid 
Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington,! in 
said District, this 25th day of March, 1940. 

C. E. STEWART, j 

(Seal) Clerlf. j 

i 
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STITZEL-WELLER DISTILLERY, a corporation, 

Appellant , 

v. I 

HENRY A. WALLACE, individually and as Secretary 
of Agriculture of the United States, et al. 

On Appeal from the District Court of the United States 
for the District of Columbia. 

BRIEF FOR APPELLANT. j 

i 

PRELIMINARY STATEMENT. 

This is an appeal from a judgment (R. 33) by the 
District Court of the United States for the District of 
Columbia dismissing appellant’s bill of complaint. Th<!‘ 
opinion of the lower court (R. 21) was rendered oh 
January 22, 1940. Judgment was entered on February 
1, 1940 (R. 33). Notice of appeal (R. 34) was tiled oh 
February 16, 1940. The transcript of record was filed 





in this Court on March 26, 1940 (R. 37). Jurisdiction 
is conferred on this Court by Section 128 (a) of the 
Judicial Code, as amended by the Act of February 13, 


STATEMENT OF THE CASE. 

Appellant sued on its own behalf and as a represen¬ 
tative of others similarly situated for return of a fund, 
: called the “parity payment fund", which is now in the 
Treasury of the United States. The essential facts as 
stated in the Complaint are: 

The defendant Wallace on December 9, 1933, entered 
into a Marketing Agreement (R. 11-18) with plaintiff 
and other distillers. By its terms the contracting dis¬ 
tillers agreed to make certain payments, known as 
“parity payments”, into the Treasury of the United 
States or such other depository as may be designated 
by regulations of the Secretary (R. 13). The regula¬ 
tions of the Secretary of Agriculture required that 
the payments be made to the Disbursing Clerk, United 
States Department of Agriculture. 

The Marketing Agreement further provided (R. 13): 

“Sec. 4. Payments under this section shall be 
made at such times and in such manner, and shall 
be computed in accordance with such requirements 
as may be prescribed by regulations of the Secre¬ 
tary. Such amounts shall be utilized for rental or 
benefit payments or other disbursements under the 
Act made with respect to grain.” (Italics ours) 

Pursuant to the Marketing Agreement, the distillers 
made payments, aggregating $1,076,943.75, to the Sec¬ 
retary of Agriculture (R. 5). These payments were 
deposited by him in a special account in the Treasury 
of the United States designated as “8055, Collections, 



Distilled Spirits Industry, Parity Payments, Trust 
Fund'’ (Italics ours). They are now held by the de¬ 
fendant Morgenthau, in a special account in the 
Treasury of the United States designated as a Trust 
Fund and entitled “Proceeds, distilled spirits industry, 
parity payments” (R. 5). 

The District Court took judicial notice (R. 29) of ja 
“license for the distilled spirits industry”, issued by 
the Secretary of Agriculture on the same dav the Mar- 
keting Agreement was executed. This suit, however, 
is based on the Marketing Agreement, and not on thje 
license. Payments were not made under the license 
and the right to return of the Parity Payment Fund i|s 
not predicated upon the license. 

There are no determinable beneficiaries who might 
be entitled to claim “rental or benefit payments oir 
other disbursements under the Act” because, under 
Section 8 of the Act, the Secretary was empowered to 
make such payments and disbursements in such 
amounts as he deemed fair and reasonable, and he lials 
made no determination either as to the amounts which 
he deems to be fair and reasonable, or as to the con¬ 
ditions under which such payments might be mad'e 
(R. 6). 

The Parity Payment Fund was never used for any 
purpose; and it cannot now be used for the particular 
purposes specified in the Marketing Agreement because 
(R, 6-7): " | 

a. The Secretary does not have legal authority 
1<> provide for payments and disbursements in the 
manner provided in the Act. ; 

1). The provision that the Parity Payment Fund 
shall be used for rental and benefit payments and 
other disbursements under the Act is wholly void, 
indefinite and uncertain in that it fails to establish 


any intelligible means of determining the persons 
to whom and the amounts, times and conditions 
under which the Parity Payment Fund is to be 
disbursed. 

e. All power to disburse the Parity Payment 
Fund for the purposes specified in the Marketing 
Agreement ceased and came to an end when the 
Marketing Agreement was terminated on April 
18, 1934. 

d. In the event power to disburse the Parity 
Payment Fund did not cease on April 18, 1934, it 
was intended that such fund be used for the pur¬ 
poses specified in the Marketing Agreement within 
a reasonable time, and not thereafter. Defendants 
have now held the fund for more than four years 
and a reasonable time for using said fund for the 
purposes stated has long since elapsed. 

e. The Secretary has abandoned all intention of 
using the Parity Payment Fund for the purposes 
specified in the Act and in the Marketing Agree¬ 
ment. 

The complaint specifically alleged that when the Sec¬ 
retary accepted the parity payments from the con¬ 
tributing distillers, he did so upon the condition that 
he would use the fund for the purposes specified in the 
Marketing Agreement and upon further condition that 
if the purpose was not accomplished, he would repay 
the money, on demand, to the distillers who paid it to 
him (R. 7). 

The complaint further alleged that by the Permanent 
Appropriation Repeal Act of June 2(i, 1934, Congress 
has authorized and directed that moneys credited to 
trust fund accounts in the Treasury of the United 
States either in consequence of law or as a result of 
the factual relationship existing between the Govern¬ 
ment and individuals, be disbursed in compliance with 


m* 
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the terms of the Trust; that under the terms of tlie 
trust as contained in the Marketing Agreement, tlie 
moneys in tlie Parity Payment Fund should now be 
repaid to the contributing distillers; and that there 
remains only a ministerial duty on the part of defen¬ 
dants to repay it (R. 7-8). 

Plaintiff prayed that the contributing distillers lie 
adjudged owners of the fund and that the defendants 
be enjoined from dissipating it (R. 8). 

Defendants moved to dismiss the complaint, prin¬ 
cipally for the reason that the suit is in effect ope 
against the United States without its consent or join¬ 
der (R. 19-20). 

As its opinion (R. 21-33) indicates, the District 
Court dismissed the complaint because (1) the United 
States has such a proprietary or possessory interest 
in the fund that the equitable ownership thereof cap 
not be determined without the United States as a party 
to the suit; (2) that assuming without deciding, thpt 
the Marketing Agreement created a trust, the United 
States, and not the Secretary of Agriculture as aln 
individual, is the trustee and is a necessary party as 
such; (3) that Congress has not appropriated and di¬ 
rected disbursement of the fund by the Permanent 
Appropriation Repeal Act, and (4) that the United 
States has not consented to this suit. 

STATUTES INVOLVED. 

The material portion of the Agricultural Adjust¬ 
ment Act, approved May 12, 1933, c. 25, 48 Stat. 3j, 
is Section 8, which is set forth herein as Appendix A. 

Section 19 of the Permanent Appropriation Repeal 
Act, c. 756, 48 Stat. 1224, (U. S. C. Supp. V, Title 31, 
Sec. 725r) provides; 


“* * * Provided . That donations, quasi-public 
and unearned monevs carried in official checking 
accounts of disbursing officers and of others re¬ 
quired to account to the Comptroller General * * *, 
administered by officers of the United States by 
virtue of their official capacity, shall be deposited 
similarly into the Treasury as trust funds and are 
hereby appropriated and made available for dis¬ 
bursement under the terms of the trust.” 

QUESTIONS INVOLVED. 

Appellant’s contention is briefly: That distillers 
transferred to appellees a fund to be used for a spe¬ 
cific purpose. That purpose has failed. Under ele¬ 
mentary rules, appellees are required to use the fund 
as directed or give it back. Against this simple con¬ 
tention, appellees present what this Court in United 
States ex ret. Warren v. I ekes, 64 App. D. C. 27, 73 F. 
(2d) S44, 849, called “the usual plea made in these 
cases by government counsel that this is a suit against 
the United States.” 

Three questions, therefore, are presented: 

(1) Are the contributing distillers entitled to the 
return of their money? 

(2) May they be deprived of this right by an 
assertion that the United States has such an in¬ 
terest in the fund as to make it an indispensable 
party? 

(3) Has Congress divested the United States of 
all interest in the fund, except that of stakeholder? 
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SUMMARY OF ARGUMENT. 

The contributing distillers paid money to the Secre¬ 
tary of Agriculture which he expressly promised wopld 
be used for the benefit of farmers through “rental and 
benefit” payments on grain. It can no longer be used 
for that purpose for three reasons: (1) such use has 
been prohibited by a decision of the Supreme Court of 
the United States and instructions from the Comp¬ 
troller General; (2) a reasonable time for such use; of 
the money has lapsed; and (3) the Secretary of Agri¬ 
culture has abandoned all intentions of using the money 
for the express purpose for which it was contributed. 

The trust has failed; and the trustee must now de¬ 
liver the money to the contributors, under well estab¬ 
lished rules of resulting trusts. 

The United States is not a necessary party to a deci¬ 
sion upon the foregoing question. It has no interest: in 
the fund. The Marketing Agreement gave it none, as 
its historical and statutory background clearly show. 

The District Court erred in concluding that the Mar¬ 
keting Agreement was intended to eliminate competi¬ 
tion between distillers. It was intended only to aiid 
grain farmers by two methods: (1) increasing the use 
of grain, and (2) supplementing the government’s crop 
production program through the making of rental and 
benefit payments from private funds. 

The Secretary had no power to accept contributions 
for the United States with a limitation upon their use. 
The Marketing Agreement does contain a limitation 
upon the use of the money. 

No statute of the United States authorizes the Sec¬ 
retary of Agriculture to receive money, by contribu¬ 
tion, for such limited purpose. The Agricultural Ad¬ 
justment Act authorized the Secretary of Agriculture 

i 

i 
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to make rental and benefit payments only on “basic 
agricultural commodities”. The Marketing Agreement 
gave him greater powers—it authorized making of 
rental and benefit payments on all grains, except barley 
malt. The contract, therefore, exceeded the statute. 
The contract also authorized the Secretary to do what 
the Supreme Court, in U. S. v. Butler, 297 U. S. 1, de¬ 
clared the federal government could not do. The mak¬ 
ing of rental and benefit payments with the distillers’ 
money was, therefore, not a statutory program. 

No statute authorized the spending of this money. 
The suit does not, therefore, impair the exercise of a 
governmental function. 

The District Court took judicial notice of a License 
for the distilled spirits industry, issued at the same 
time the Marketing Agreement was executed. This 
License was ex parte and not a part of the Marketing 
Agreement between the Secretary and the distillers. 
It could not alter the terms of the distillers’ contract. 
Nor did the License intend to give the contributing dis¬ 
tillers any benefit by way of eliminating competition 
from non-contracting distillers. The License required 
non-contracting distillers to make payments equiva¬ 
lent to the payments made by the contributing distill¬ 
ers. This was not intended to equalize cost of produc¬ 
tion nor to eliminate competition among distillers; but 
it was intended to prevent such a disparity between 
the cost of producing distilled spirits from domestic 
grain and from substitutes that distillers would shift to 
the use of another and cheaper commodity, namely mo¬ 
lasses coming largely from Cuba. If that occurred, the 
use of domestic grain would be decreased on account of 
the distillers-’ contributions; and instead of helping the 
farmer, this would deprive him of a major market for 
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his grain. To prevent this shift to substitute non-grain 
commodities, the Secretary of Agriculture by the; Li¬ 
cense imposed a compensating levy upon non-grain dis¬ 
tillers. This was in aid of agriculture, and not for the 
benefit of the contributing distillers. 

The only way the United States could have an inter¬ 
est in this- fund would be on the theory that the Secre¬ 
tary of Agriculture sold the contributing distillers the 
right to eliminate competition, receiving therefor in 
the name of the United States something over a million 
dollars for the subsidy. No statute gave him the right 
to do this; and the United States neither gave the dis¬ 
tillers a benefit nor received anything from the distill¬ 
ers in return for a benefit. 

The Secretary of Agriculture was acting in a dual 
capacity; i. e., as Secretary under statutory powers- and 
as an individual as trustee of this fund. His dual ca¬ 
pacity has confused the court below. In his individual 
capacity, he was authorized by the contract to receive 
the money and to disburse it in the same manner, in 
which he was disbursing government money for reiital 
and benefit payments to the farmers. Under the con¬ 
tract, he had the same bread discretion as under the 
statute to determine when, where and how the distill¬ 
ers’ money would be paid to the farmers. He has made 
no determination in that respect; and there are, there¬ 
fore, no beneficiaries to the fund who must be made 
parties defendant. The Secretary is the only neces¬ 
sary party except that the Secretary of the Treasury 
and the Treasurer are under a ministerial duty to dis¬ 
burse this fund according to the terms of the trust. | 

The money has been treated as- a trust fund. It is so 
designated in the Treasury today. The terms of the 
express trust are no longer possible of accomplishment. 
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In view of that fact, resort must be made to the terms 
implied in all such trusts; i. e., that inasmuch as the 
money cannot be used for the purposes for which it was 
contributed, it must be returned to the donors. This is 
a mere ministerial duty, performance of which can be 
compelled by the courts without joinder of the United 
States as a party defendant. 

The Permanent Appropriations Appeal Act has di¬ 
rected that all trust funds on deposit either in the 
Treasury or in checking accounts of officers of the gov¬ 
ernment by virtue of their official capacity, be paid out 
according to the terms of the trust. The Congressional 
mandate comprises, not only the express terms of the 
trust, but all implied terms- as well. The terms clearly 
implied from a contract are always a part of the con¬ 
tract; and as appears from an analysis of the law of 
resulting trusts, every payment of money to be used for 
a particular purpose carries with it, by implication, the 
intention that if the money is not used for that purpose 
it will be returned to the donors. This was intended 
by the Permanent Appropriations Appeal Act because 
it is a part of the law of trusts and because it was a 
definite policy heretofore pursued by Congress, by ad¬ 
ministrative officers, and by the Comptroller General to 
return money to contributors which could no longer be 
used for its donative purpose. 

This case is definitely controlled by the decision of 
this Court in Thompson v. Deal, 67 App. D. C. 327, 92 
F. (2d) 478. 


ARGUMENT. 


A. The Contributing Distillers are Rightfully Entitled 
to the Return of Their Money. 

The District Court said (R. 25-26): j 

“For this Court to grant the relief asked for by 
the plaintiff, it is necessary that it be determined 
that the payments made by the plaintiff and other 
contributing distillers under the marketing agree¬ 
ment were to be used for specified purposes,; and 
for the benefit of designated or ascertainable; per¬ 
sons—in other words, that there exists an express 
trust with respect to said fund; that such fund has 
not been, within a reasonable time, or cannot be, 
used for such purposes, and for the benefit of jsueli 
persons; and that it was the intention of the parties 
to the marketing agreement (and would have been 
so stated in said agreement had the parties {con¬ 
templated the present situation) that any papt of 
said fund not used for the purposes specified,; and 
for the benefit of the persons indicated, should be 
returned to the plaintiff and other contributing 
distillers; and further that the failure to require 
such return to the plaintiff and other contributing 
distillers would result in the unjust enrichment of 
the payee, or such other inequity as could only be 
remedied by that relief. This, as T understand it, 
is the fundamental principle underlying the equit¬ 
able power of declaring a resulting trust.” 

None of these matters, however, was passed on. This 
was error. The court should have held that, upon the 
case pleaded, the distillers were entitled to their money. 

Unquestionably, the money was paid to the Secretary 
of Agriculture to be used for a specific purpose—“for 
rental or benefit payments or other disbursements 
made under the Act with respect to grain.” This jwas 
expressed, not implied. It was to be used for! the 
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benefit of ascertainable persons, albeit ascertainable 
under Section 8 (1) of the Act in the sole determina¬ 
tion, without standard or yardstick, of the Secretary. 
The Marketing Agreement merely adopted, by refer¬ 
ence, the flexible machinery prescribed by the Agri¬ 
cultural Adjustment Act. 

This constituted an express trust within the doctrine 
of resulting trusts— i. c., that upon failure, abandon¬ 
ment, or completion of an express trust, the res goes 
back to the donor or his heirs. It need not, however, 
have been a perfectly declared trust. This much is 
spelled out of the rule that a resulting trust may arise 
where an express trust fails for any reason—even 
where the trust purpose was indefinite 1 . If the rule 
were otherwise, and a perfectly declared trust must 
exist and fail before a resulting trust arises, a result¬ 
ing trust could never arise where the trust purpose is 
indefinite. 

Since the defendants cannot varv the terms of the 
Marketing Agreement without consent of the distillers, 
there can be no doubt its purposes have failed. The 
grounds of failure may be summarized as illegality, 
lapse of a reasonable time for its execution, and aban¬ 
donment of the purpose by the Secretary. 

That any plan to regulate and control agricultural 
production, even by purchasing compliance, is beyond 
federal power is settled. United States v. Butler , 297 
U. S. 1. 

Where a contract contains no provision with respect 
to the time within which it is to be performed, it is 
intended that such performance shall be within a rea- 

j I i According to Bogeit—Trusts and Trustees, Vol. '2, Sec. 408, a re- 
11 suiting trust arises whether the expressed trust has “failed in whole or 
| / in part for any reason. The failure may be * * * because the trust 
If purpose was illegal, indefinite, or impossible of accomplishment.” 
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sonable time. United States v. Smith , 94 U. S. 214; 

Nunez v. Dautel, 19 Wall. 560. The payments made by 
distillers were in the first part of 1934. Since they 
were intended to relieve an ‘‘acute economic emer¬ 
gency” then existing, it is clear that more than a rea¬ 
sonable time has elapsed for the execution of the pur¬ 
poses of the agreement. 

The complaint alleges, and the motion to disniiss /_ • 

therefore admits ( Ickes v. Fox, 300 U. S. 82, 96), that 
the Secretary of Agriculture has abandoned all intim- f . 
tion of disbursing the funds in accordance with the 
Marketing Agreement. j 

j Any doubt about the contemplated uses of the parity 
fj payment fund was effectively removed by 15 Conlip. 
j Gen. 681*. On November 21, 1935, the Secretary of 
Agriculture advised the Comptroller General of this 
particular fund and of the terms of the Marketing 
Agreement. Some distillers had overpaid their re¬ 
quirements under the Marketing Agreement. The 
Secretary asked for a ruling with respect to the whole 
fund, as well as the overpayments. Referring to the 
decision of January 6, 1936, in United States v. Butler, 
supra , the Comptroller General held (1) that the Mar¬ 
keting Agreement has “apparently served its purpose 
and is ended”; (2) that the “contemplated uses Of 
the moneys” have since been “determined by the Su¬ 
preme Court of the United States to be in contraven¬ 
tion of the Constitution”; and (3) that “while a by 
such uses prior to January 6, 1936, if otherwise colr- 
rect, need not now be disturbed, credit may not he 
allowed for further similar disbursements.” He di¬ 
rected that the money be deposited in the Treasury, 
because “the applicable laws disclose no authority in 

- For the entire decision see Appendix B. 
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the contracting parties to determine for the Govern¬ 
ment to what uses the moneys derived bv the Govern- 

V * 

ment in such circumstances should be devoted.” He 
even denied the Secretary the right to advise distillers 
that they had overpaid and were entitled to refund. 

The decision of the Comptroller General is that the 
Government should take monev which does not belong 
to it; and these defendants, by technical pleas to juris¬ 
diction, seek to effectuate that unconscionable edict. 

To use a homely illustration, suppose A gives B 
money to purchase cigarettes for C. B cannot make 
the purchase. What becomes of the money? Common 
honesty answers—use the money as directed or give 
it back. 

Xor are authorities lacking, if necessary, to sustain 
this answer. Thus in Taylor v. Bonham, 5 How. 233, 
274, the Court said: 

“So, ‘every person who receives money to be 
paid to another, or to be applied to a particular 
purpose, to which he does not apply it, is a trustee, 
and mav be sued either at law, for monev had and 
received, or in equity, as a trustee, for breach of 
trust.’ Kane v. Blood good, 7 Johns. (X. V.) Ch., 
110; Scott v. Siirman . Wiiles, 404; S/iakosJiaft’s 
case, 3 Bro. Ch., 19S.” 

In Libby v. Hopkins, 104 U. S. 303, Hopkins had sent 
certain money to plaintiffs in error to be applied by 
them according to his directions. Plaintiffs in error 
asked that an unsecured debt be set off against the 
funds so intrusted to them. This the Court refused 
to do, saying (p. 309): 

“The remitting of certain money assets by Hop¬ 
kins to the plaintiffs, to be applied by them ac¬ 
cording to his instructions, did not make them his 
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debtors, but his trustees. So that there were I m 
the case no mutual credits or debts. The indebted¬ 
ness was all on the side of Hopkins. The plain¬ 
tiffs owed him nothing. They held his money \in 
trust to apply it as directed by him.” (Italics 
ours) | 


i 

i 

Even when Congress directs a fund to be placed jin 
the Treasury to be used for a particular purpose, “tjie 
relation of the government to the beneficiaries is n'pt 
merely that of debtor and creditor, but the Government 
becomes, as to such funds of such beneficiaries, a trus¬ 
tee.'” Bunt ell v. United States , 44 Ct. (Ms. 535, 548. 
There is no reason why funds put into the Treasury by 
private individuals for specific purposes should be aiiy 
the less a trust fund. Congress has publicly stated 
as much: i 


“As a primary thesis there are, essentially, but 
two forms of government receipts, (1) those ac¬ 
cruing to the Government, in its sovereign capac¬ 
ity, as a result of law, and (2) those accruing tp 
the Government as a trustee of moneys belonging 
to individuals, either in consequence of law or a is 
a result of the factual relationship existing bei- 
tween the Government and such individuals 1 . 
Thus, in the instance of the former, the moneys 
belong to th<‘ Government; in the case of the loll 
ter, they belong to the individual (Italics ours)f 


Within these rules, the direction in the Marketing 
Agreement that the parity payment fund be used foil 
specific purposes makes the money paid by the dislil-j 
lers a trust fund. 

» Hous(‘ Committee on Appropriations, Report Xo. 1414, 7lid Cong., 2d; 
Xoss., p. 2, to accompanv 11. R. 1)410 which later became the Permanent! 
Appropriation Repeal Act of 1934. 
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Since the purposes of that trust have failed, a re¬ 
sulting trust has necessarily arisen in favor of the con- 

V O w 

| tributing distillers. In Hopkins v. Grimshaw, 165 U. S. 
if 342, 355, the Supreme Court stated that where a trust 
was terminated: 

“ * * there arises, by a familiar principle of 
equity jurisprudence, a resulting trust to the 
grantor and his heirs, whether his conveyance was 
by way of gift, or for valuable consideration.” 

A ' 1 

Nor can the Government conscientiously keep the dis¬ 
tillers’ money. In Chafer v. Carter, 238 U. S. 572, 586, 
the Supreme Court held that a trust had failed and 
then said: 

“What then happens? The trust has failed; the 
trustee is functus officio; he cannot in equity re¬ 
tain the fund for himself; he must simply redeliver 
it to him from whom it came. In other words, 
there is a resulting trust for the donor.” 


Similarly in Carter v. Carter, 31 Mass. (14 Pick.) 424, 
the court held that subscriptions for establishing an 
institution were recoverable where the institution was 
not established within a reasonable time. It said (p. 
428): 

“It is equally well settled, that where one receives 
money of another to hold upon a condition, and 
the condition does not happen, whether through his 
own default or otherwise, or for a special purpose 
and that purpose is not accomplished, the part )/ re¬ 
ceiving cannot conscientiously retain the money, 
and thenceforth he holds it in trust for the party 
who paid it, and is bound ex aequo et hono, to re¬ 
pay it on demand.” (Italics ours) 



. / 



A 


See also: Indianapolis Bible Institute v. Kiddey, 98 
Ind. App. 567, 187 N. E. 846; Dodge v. Anna Jaques 
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Hospital, 17 N. E. (2d) 308 (Mass. 1938); Eisele v. 
First National Bank of Edge water, 102 N. J. Eq. 59$, 
142 Atl. 29; Coe v. Washington Mills, 149 Mass. 543. j 

Even where the character of the trust is impressed 
upon the fund and it fails because so imperfectly de¬ 
clared that it cannot be enforced as where the cestiri 
que trust is not perfectly designated, the trustee is not 
entitled to the fund for his own account. Sliced y y. 
Roach, 124 Mass. 472. The underlying reason is that 
there is an implied intention that if the property should 
not for any reason be used for the purposes intended, 
it should revert to the donor if living, or, if dead, to 
his heirs. Easum v. Bohon, ISO Ky. 451, 202 S. W. 
901. This is presumed always to have been intended 
by the parties. Wright v. Yates, 140 Ky. 283,130 S. \V. 
1111. According to Bogert— Trust and Trustees, Vdl. 
2, p. 1444, Sec. 468, “the presumption of a desire for a 
return of the property to the settlor or his successors 
is conclusive.” 

Whether the presumption—that there is an inten¬ 
tion that the property should be returned to the donor 
upon failure of the trust—is conclusive or rebuttable, 
is immaterial here. In any event, human nature beipg 
what it is, the presumption is a natural one. It is such 
a natural one that convincing evidence that the parties 
themselves intended otherwise should be required to 
overcome it. Such rebutting evidence was, of course, 
entirely lacking here; and the District Court shoujld 
have held that there was an intention that upon failujre 
to use the fund as directed the money would be re¬ 
turned to the distillers. The only apparent justifica¬ 
tion for not doing so was an “inescapable inference” 
that the distillers had recouped from consumers of 
their products the amount of the payments they made 
to this fund (K. 32). 
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Upon motion to dismiss, this is incredible. It spawns 
facts neither pleaded nor proved and denies the right 
to dispute them. Xo court should take such liberties 
with a litigant. 

The court below apparently applied the statutory 
requirement in certain tax cases which prevents re¬ 
covery of taxes illegally collected unless it is shown 
that the tax was not recouped from other sources. This 
was error. Such a requirement is not applicable, even 
in tax cases, unless the statute makes it so. 

Recoupment in a separate transaction is never ma¬ 
terial to the existence of, nor can it defeat, a result¬ 
ing trust. In Hopkins v. Grimshaw, supra , the donor 
recouped in the same, and not in a later, transaction. 
He received a valuable consideration for land which 
he transferred to be used for cemetery purposes. The 
Court sustained a resulting trust back to the donor, 
however, when the land ceased to be used for cemetery 
purposes, regardless of the fact that the donor re¬ 
couped—or received a consideration. This is a Dis¬ 
trict of Columbia case, and represents the law in the 
District of Columbia today. It is controlling on the 
Marketing Agreement which is also a District of Co¬ 
lumbia contract. 

In natural justice, neither the Government nor the 
defendants are entitled to this fund. Defendant Wal¬ 
lace took it upon an express promise that he would 
give it to others. These defendants cannot keep it 
because that promise was worthless. If they cannot 
use it as directed, they should be required to return it 
to the distillers. 
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B. The United States Does Not Have Such an Interest 

in the Fund as to Become an Indispensable Party. 

Instead of deciding; the merits of the distillers ] 
claims, the District Court held that the equitably 
ownership of the fund could not be determined unless 
all parties at interest are present (R. 26); that if the 
United States has any interest, proprietary or po-s-j 
sessory, in the fund, it is a necessary party (R. 27) ;j 
that the United States does have such an interest iii 
the fund because it has power of control and disposi-j 
tion over it (R. 28); that, assuming; the Marketing; 
Agreement created a trust, the United States, and not 
the Secretary, is the trustee (R. 31); and that, for 
these reasons, the United States is a necessary party! 

This was error, as more clearly appears from (1) 
the historical and statutory background of the Market! 
ing Agreement; (2) an analysis of the Marketing 
Agreement and the License; (3) the action of det 

• 

fendants before this controversy arose and (4) tlnj 
administrative construction with respect to funds col! 
leeted under other Marketing Agreements. 

(a). The historical and statutory background of the 
Marketing Agreement indicates an intent to aid 
agriculture, and nothing more. 

In May 1933 Congress declared that there existed 
in the United States an “acute economic emergency’^ 
which in part was the consequence of a severe and inf 
creasing disparity between the prices of agricultural 
and other commodities, which disparity has largely 
destroyed the purchasing power of farmers (Agricul¬ 
tural Adjustment Act, Sec. 1, approved May 12, 1933f 
c. 25, 48 Stat. 31). To meet this economic emergency! 
Congress declared its policy to be (Sec. 2, 48 Stat. 32);: 
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(1) To establish and maintain such balance be¬ 
tween the production and consumption of agricul¬ 
tural commodities, and such marketing conditions 
therefor, as will reestablish prices to farmers at 
a level that will give agricultural commodities a 
purchasing power with respect to articles that 
farmers buy, equivalent to the purchasing power 
of agricultural commodities in the base period. 
The base period in the case of all agricultural 
commodities except tobacco shall be the prewar 
period, August 1909-Julv 1914. In the case of 
tobacco, the base period shall be the postwar pe¬ 
riod, August 1919-July 1929. 

(2) To approach such equality of purchasing 
power by gradual correction of the present in¬ 
equalities therein at as rapid a rate as is deemed 
feasible in view of the current consumptive de¬ 
mand in domestic and foreign markets. 

(3) To protect the consumers’ interest by read¬ 
justing farm production at such level as will not 
increase the percentage of the consumers’ retail 
expenditures for agricultural commodities, or 
products derived therefrom, which is returned to 
the farmer, above the percentage which was re¬ 
turned to the farmer in the prewar period, August 
1909-July 1914. 

The purposes and scope of the Act are summarized 
in United States v. Butler , 297 U. S. 1: 

“Its stated purpose is the control of agricul¬ 
tural production * * * in an effort to raise the 
prices paid the farmer, (pp. 63-G4.) 

“It is a statutory plan to regulate and control 
agricultural production * * *. (p. G8) 

“At best it is a scheme for purchasing with fed¬ 
eral funds submission to federal regulation of a 
subject reserved to the states.” (p. 72) 
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The Secretary of Agriculture was given certain 
powers “in order to effectuate the declared policy’;, 
or in other words for the purpose of raising the pric0 
of agricultural commodities. So far as material here*, 
he was authorized: 

(1) To provide for crop reduction through 
agreements with producers and to make rental 
and benefit payments in connection therewith. 
This power was confined to “any basic agricul¬ 
tural commodity” (Sec. 8 (l)) 4 . 

i 

(2) To enter into marketing agreements with 
processors, associations of producers, and others 
engaged in handling farm products in interstate 
and foreign commerce. This power extended tb 
“any agricultural commodity”, but not to any 
competing commodity (Sec. 8 (2))‘. 

(3) To issue licenses permitting processors, asj- 
sociations of producers, and others to engage in 
handling agricultural commodities, or competing 
commodities, in interstate or foreign commerce;. 
This power extended both to “any agricultural 
commodity” and “any competing commodity'^ 
(Sec. 8 (3) ) 4 . 

j 

These powers provided two ways by which the Secy 
rotary of Agriculture could approach parity prices foij- 
farm products. One was by the “crop adjustment prof 


i For Section 8, see Appendix A. 


gram” 5 through rental' 5 and benefit 7 payments direct to 
the farmer. The other was by the “marketing pro¬ 
gram”- through marketing agreements and licenses. 


5 “The Agricultural Adjustment Act and its Operation”, issued by 
the Agricultural Adjustment Administration, October, 1933, declares (pp. 
4-5): 

“Roughly, the powers under the Adjustment Act fall into two 
groups. 

“One group enables the Agricultural Adjustment Administration 
to take measures to balance production of farm goods with the ef¬ 
fective demand for them, and thus to bring about increased farm 
income and farm purchasing power with a sound economic base rest¬ 
ing upon the laws of supply and demand. 

“Authority granted for this purpose recognizes the existence of 
overproduction and of an oversupply—an actual physical surplus— 
of many farm products; it recognizes the necessity of reducing this 
oversupply and refraining from further overproduction that main¬ 
tains and adds to it if the farmer is to receive his fair share of the 
national income. This group of powers enables the United States 
Government to assist farmers in making an adjustment in their 
production which it is impossible for them to make unaided and act¬ 
ing as individuals.” 

« The same pamphlet (pp. 6-7) shows what “rental payments” were; 

“Under the Act, land may be leased in large areas, by States or 
regions, or from individual owners, and retired from the production 
of any crop. Restrictions may be prescribed on the alternative use 
of such land, so it may be used either to produce crops that do not 
compete with other commodities of which there is a surplus, or be 
planted to soil-improving or erosion-preventing crops. 

“The Secretary may, under the Act, determine what proportion 
of the total acreage of a given crop he will lease, or he may decide 
to designate and lease certain fields on an individual 'arm. Other¬ 
wise the tendency would be to lease and withdraw from production 
only the poorer or submarginal lands.” 

• With respect to “reducing market volume”, the pamphlet explains 
how “benefit” payments are made (p. 7); 

“It is also within the discretion of the Secretary of Agriculture 
to offer compensation in the form of benefit payments for reducing 
the amount of a commodity that is sent to market, instead of leasing 
land and withdrawing it from production. 

“To compensate producers for such reduction in their production 
for market, the Secretary may make benefit payments on that part 
of the commodity required for domestic consumption, ‘in such 
amounts as the Secretary deems fair and reasonable, to be paid out 
of any moneys available for such payments.’ ” 

* In discussing “Marketing-Agreement Powers”, the pamphlet states 
(p. 5): 

“The second group of powers contained in the Act is also directed 
toward giving the producer of agricultural commodities more nearly 
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“Both groups of powers conferred by the Agri¬ 
cultural Adjustment Act, then, are directed toward 
economically balanced production of agricultural 
commodities on the one hand, looking 1 toward a 
fair share of the national income for farmers, apd 
on the other hand a system of distributing farm 
products that will be economically sound.” (Italics 
ours)” 


There was a difference between marketing agree¬ 
ments and licenses, depending upon whether the pro¬ 
gram was voluntary or compulsory, as stated in Bardie 
v. Kurtz (C. C. A. *9th), 75 F. (2d) 898, 905: 


“In dealing with the marketing agreements, 
the consent of Congress to such agreements was 
entirely unnecessary unless the agreement violated 
the anti-trust laws of the United States. The a!u- 
thority to the Secretary of Agriculture in rela¬ 
tion to such agreements merely indicated the pur¬ 
poses for which he might promote, undertake, aud 
bring about agreements between producers, while 
the licensing feature of the act was intended 
compel obedience to the will of the Secretary as 
a condition of engaging in interstate commerce:” 


In other words, marketing agreements were limited 
only by the fact that they should be for the purpose 
of effectuating the “declared policy of the Act.” jf 
intended for such purposes, any Marketing Agree¬ 
ment was valid; and the anti-trust laws are not appli¬ 
cable to it. To this extent, the District Court cor¬ 
rectly stated (R. 31) that plaintiff does not challenge 

his fair share of the national income. These powers are conferred 
by the marketing-agreement section of the Act and relate to prices 
to producers and to consumers and to trade practices among proc¬ 
essors and distributors of farm products. They make the Govern¬ 
ment both an arbiter and a partner in agreements among associa¬ 
tions of producers, processors, and distributors of farm goods.” j 

'•> Ibid, page 5. 
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gram” 5 through rental" and benefit 7 payments direct to 
the farmer. The other was by the “marketing pro¬ 
gram”'' through marketing agreements and licenses. 

•'>“The Agricultural Adjustment Act and its Operation”, issued by 
the Agricultural Adjustment Administration, October. 1933, declares (pp. 
4-5) : 

‘‘Roughly, the powers under the Adjustment Act fall into two 
groups. 

“One group enables the Agricultural Adjustment Administration 
to take measures to balance production of farm goods with the ef¬ 
fective demand for them, and thus to bring about increased farm 
income and farm purchasing power with a sound economic base rest¬ 
ing upon the laws of supply and demand. 

“Authority granted for this purpose recognizes the existence of 
overproduction and of an oversupply—an actual physical surplus— 
of many farm products; it recognizes the necessity of reducing this 
oversupply and refraining from further overproduction that main¬ 
tains and adds to it if the farmer is to receive his fair share of the 
national income. This group of powers enables the United States 
Government to assist farmers in making an adjustment in their 
production which it is impossible for them to make unaided and act¬ 
ing as individuals.” 

6 The same pamphlet (pp. 6-7) shows what “rental payments” were: 

“Under the Act, land may be leased in large areas, by States or 
regions, or from individual owners, and retired from the production 
of any crop. Restrictions may be prescribed on the alternative use 
of such land, so it may be used either to produce crops that do not 
compete with other commodities of which there is a surplus, or be 
planted to soil-improving or erosion-preventing crops. 

“The Secretary may, under the Act. determine what proportion 
of the total acreage of a given crop lie will lease, or he may decide 
to designate and lease certain fields on an individual 'arm. Other¬ 
wise the tendency would be to lease and withdraw from production 
only the poorer or submarginal lands.” 

• With respect to “reducing market volume”, the pamphlet explains 
how “benefit” payments are made (p. 7): 

“It is also within the discretion of the Secretary of Agriculture 
to offer compensation in the form of benefit payments for reducing 
the amount of a commodity that is sent to market, instead of leasing 
land and withdrawing it from production. 

“To compensate producers for such reduction in their production 
for market, the Secretary may make benefit payments on that part 
of the commodity required for domestic consumption, ‘ in such 
amounts as the Secretary deems fair and reasonable, to be paid out 
of any moneys available for such payments.’ ” 

* In discussing “Marketing-Agreement Powers”, the pamphlet states 
(p. 5): 

‘ ‘ The second group of powers contained in the Act is also directed 
toward giving the producer of agricultural commodities more nearly 
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“Both groups of powers conferred by the Agri¬ 
cultural Adjustment Act, then, arc directed toward 
economically balanced production of agricultural 
commodities on the one hand, looking toward: a 
fair share of the national income for farmers, and 
on the other hand a system of distributing farm 
products that will be economically sound.” (Italics 
ours) 9 

i 

i 

There was a difference between marketing agree¬ 
ments and licenses, depending upon whether the pro¬ 
gram was voluntary or compulsory, as stated in Berdie 
v. Kurtz (C. 0. A. 9th), 75 F. (2d) 898, 905: 

j 

‘‘In dealing with the marketing agreements, 
the consent of Congress to such agreements was 
entirely unnecessary unless the agreement violated . / 

the anti-trust laws of the United States. The ah- ^ ^ 

thority to the Secretary of Agriculture in relh- .i- < - 
tion to such agreements merely indicated the pur¬ 
poses for which he might promote, undertake, arid 
bring about agreements between producers, while 
the licensing feature of the act was intended to 
compel obedience to the will of the Secretary as 
a condition of engaging in interstate commerce.!” 

In other words, marketing agreements were limited 
only by the fact that they should be for the purpose 
of effectuating the “declared policy of the Act.” If 
intended for such purposes, any Marketing AgrecP 
ment was valid; and the anti-trust laws are not appli¬ 
cable to it. To this extent, the District Court cor¬ 
rectly stated (R. 31) that plaintiff does not challenge 

his fair share of the national income. These powers are conferred 
by the marketing-agreement section of the Act and relate to prices 
to producers and to consumers and to trade practices among proc¬ 
essors and distributors of farm products. They make the Govern¬ 
ment both an arbiter and a partner in agreements among associa¬ 
tions of producers, processors, and distributors of farm goods.” i 

# Ibid, page 5. 
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the validity of the legislation or of the Marketing 
Agreement. On the other hand, the license which the 
Secretary was authorized to impose had statutory 
limitations. Its terms and conditions were not to be 
“in conflict with existing Acts of Congress.” They 
could only be such “as mav be necessary to eliminate 

•> V w 

unfair practices or charges that prevent or tend to 
prevent the effectuation of the declared policy and the 
restoration of normal economic conditions in the mar¬ 
keting of” agricultural commodities or products 
thereof. (See. 8 (3)). 

These limitations the Secretary could not exceed. 
Where he has exceeded them, he should not be per¬ 
mitted to take advantage of his own illegal act to de¬ 
prive contributing distillers of money lawfully theirs. 
To the extent that he has exceeded his powers and now 
seeks to take advantage of his own wrong, plaintiff 
does challenge the license. 

On February 20, 1933, Congress proposed repeal of 
the Eighteenth Amendment. 1 " On December 5, 1933, 
the President proclaimed its repeal. 11 As the Court 
judicially knows, it was widely promised that repeal of 
prohibition would greatly help the American farmer. 
Distillers, of course, concurred in these promises. 

Irrespective of repeal, the Secretary had already 
done all that he could by way of the “Crop Adjustment 
Program” to aid the producer of corn, the only distill¬ 
ing material then classed as a “basic agricultural com¬ 
modity”. 12 A booklet entitled “Corn—Hog Adjust- 

10 s. J. Res. 211, 47 Stat. 1625. 

11 4S Stat. (Pt. 2) 1720. 

12 By definition in the original Act (Sec. 11, 48 Stat. 38), “basic 
agricultural commodities” included only wheat, cotton, field corn, hogs, 
rice, tobacco and milk (and its products). Rye, flax and barley were 
added by the amendment of April 7, 1934, c. 103, 48 Stat. 528, sugar 
beets and sugar cane by the amendment of May 9, 1934, c. 263, 48 Stat. 
670. 
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ment” published in 1935 by the Department of Agri¬ 
culture reviews the program (p. 67): 

j 

“In determining the processing tax rate for 
corn, the first regulations issued by the Secretary 
provided that the full parity rate (28 cents per 
bushel as of August 15, 1933) would become effec¬ 
tive at the beginning of the corn marketing year, 
November 5, 1933 (same as for hogs). Then ion 
November 2, the Secretary held a hearing jin 
'Washington, D. C., on the question whether this 
full parity rate of the processing tax, if levied pn 
field corn or its products, would build up a burden¬ 
some surplus or depress the farm price. 

“Because of testimony presented at the public 
hearing and data obtained through investigatiojn, 
the initial processing tax was established to be¬ 
come effective at the rate of 5 cents per bushel. It 
was at first expected that the rate would probably 
be increased on December 1, 1933, to 20 cents per 
bushel, but this increase was indefinitely post¬ 
poned when subsequent investigation indicated 
that such increase would tend to cause a reduction 
in the consumption of corn and would tend to re¬ 
sult in the accumulation of surplus stocks.” 

I 

A finding to this effect is set forth in T. D. 4407, 32 
Treasury Decisions, Internal Revenue 143. The No¬ 
vember 2, 1933, hearing was on “the question of 
whether the payment of the processing tax on corh 
was causing or would cause disadvantages in competi¬ 
tion from cane and beet sugar and syrup; imported 
starches, including cassava, tapioca flour, prepared 
tapioca, crude sago, sago flour, arrowroot starch and 
arrowroot flour, molasses, brewers’ rice and screens 
ings” (ibid, p. 73). 

The processing tax remained 13 until invalidated by 

_ *' ] 

is Field Corn Regulations, Series 1, Supplement 1, Revision 1, dated! 
November 29, 1933. j 
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United States v. Butler, supra, in January 1936. Since 
such tax could be imposed and collected only after the 
Secretary had determined that rental and benefit pay¬ 
ments were to be made (Sec. 9(a), 48 Stat. 45), it is 
apparent that the Secretary was engaged in reducing 
the production of corn before, and for some time after, 
repeal. Furthermore, the hearing on November 2, 
1933, shows that, even prior to repeal, the Secretary 
was fully aware that artificial charges imposed upon 
the use of corn, if too high, would force processors to 
turn to the use of competing commodities, including 
molasses. 

Certain well-known facts respecting the distilled 
spirits industry readily show how repeal might fur¬ 
ther help the farmer. In the first place, the principal 
distilled spirits for beverage use are whiskey, gin, rum, 
brandv, and alcohol. Whiskev must be made from 
grain, rum from sugar cane (or its products), and 
brandy from fruit (or its products). As to alcohol, no 
such limitation exists, for it may be produced from 
numerous raw materials; yet commercially in this 
country it is produced mainly from corn or from black¬ 
strap molasses. 14 The corn used is, of course, almost 
wholly the produce of domestic farmers. The black¬ 
strap molasses is almost wholly the produce of off¬ 
shore processors of sugar cane in Cuba or elsewhere. 
Beverage alcohol is rarely consumed as such, but is 
used mainly for gin, for blending with whiskey, and as 
a base for cordials and liqueurs. 

Normally, then, the distilled spirits industry would 
be a large consumer of at least three major domestic 

(■* The Act of May 9, 1934. See. 2, e. 2(53, 48 Stat. 670, 671 defines 
“blackstrap molasses” as “the commercially so-designated ‘by-product’ 
of the sugar-cane industry, not used for human consumption or for the 
extraction of sugar.” For the purpose of this Act, the test of taxabil¬ 
ity and quotas was whether the molasses is used for human consumption 
or for the extraction of sugar. 
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agricultural commodities—grain, sugar cane and frujit, 
and of one foreign product—blackstrap molasses. Dp- 
tillers of whiskey, rum and brandy would help tjhe 
American farmer, upon repeal, to the extent that thjey 
used more of the three domestic agricultural commodi¬ 
ties. Distillers of alcohol would help the American 
farmer if they used corn, but not if they used black¬ 
strap molasses. 

The Secretary could easily have persuaded distillers 
to agree, or he could have compelled them by license, 
to make whiskey from grain, rum from sugar cane (or 
its products), and brandy from fruit (or its products); 
for, in respect to marketing agreements and licenses, 
he had authority to deal with * i any agricultural com¬ 
modity” (Sec. 8 (2) and (3)). But that would have 
added nothing of agricultural benefit, for the veijy 
nature of these liquors required that they be so made 
in any event. Whatever action he might take in thetie 
respects would not increase the use of domestic graiii, 
sugar cane or fruit by distillers over their normal re¬ 
quirements. 

If the use of blackstrap molasses could to any extent 
be restricted, to that extent the alcohol distillers would 
be compelled to turn to the use of corn. Their in¬ 
creased use of corn would tend to raise the price of 
domestic corn. The declared purposes of the Act, in 
this respect, might be accomplished. j 

Alcohol has two uses: industrial and beverage. Be¬ 
cause of its cheap cost, blackstrap molasses has always 
been used almost entirely for the production of in¬ 
dustrial alcohol. 15 There is infinitely more alcohol pro- 

is “Industrial Alcohol”, a monograph issued by the Treasury De¬ 
partment, Bureau of Prohibition, 1930 (judicially noticed in Campbell 
V. Long Co., 281 U. S. 610, 616) states (p. 2) : j 

“Alcohol as it is produced in its pure state is known as ethyl 
alcohol or ethanol. 
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duced for industrial purposes than for beverage pur¬ 
poses. 1 " Forcing the use of grain for the production 
of industrial alcohol would unquestionably have been 
a great boon to the American farmer. But it would 
also have upset the cost structure of a great many col¬ 
lateral industries' 7 using such alcohol. The Seeretarv 
evidently recognized this. Both in the Marketing 
Agreement and in the License, executed four days 
after the repeal of prohibition, he dealt only with 
“beverage” alcohol and specifically excluded indus¬ 
trial alcohol. 1 * 

With respect to beverage alcohol, however, the 
American corn farmer might be given some additional 
help. The amount of alcohol used for gin, for blend¬ 
ing with whiskey and as a base of cordials was con¬ 
siderable. Every five gallons of it taken away from 

i $ * * * 

“Ethyl alcohol was generally referred to many years ago as 
‘grain alcohol’ because it was made largely from grain. The term 
is practidlv a misnomer, as 90 per cent of all alcohol is now made 
from molasses.” 

10 The monograph also states (p. 2): 

“The use of industrial alcohol in the United States has increased 
from 1.000,000 gallons a year in 1906, when the Federal tax was 
removed, to more than 100,000,000 gallons a year at the present 
time.” 

17 The monograph further states (pp. 11-12): 

“Industrial alcohol as such and ethyl acetate, which is manu¬ 
factured from alcohol, are widely used in the manufacture of 
lacquers which employ nitrated cotton as a base. 

“The entire automobile industry employs millions of gallons of 
these cotton lacquers. 

“Alcohol is used as an antifreeze agent in automobile radiators. 
It is also used as a cleaning fluid and as a sterilizer in hospitals. 

“One of the principal grades of artificial silk requires large 
quantities of alcohol and ether made from alcohol. 

“The few users of alcohol here mentioned merely illustrate its 
wide use in all of our industrial operations.” 

,s In both the Marketing Agreement and the License, the definition 
of “distilled spirits” employs the phrase “for beverage use.” “Bev¬ 
erage use” is defined to mean “beverage, medicinal, culinary, or in 
any other use except use for industrial purposes” (R. 11a, 12). * 
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blackstrap molasses meant an increased use of ap¬ 
proximately one bushel of corn. 15 ' Obviously, it woijld 
greatly help the American grain farmer if the bev¬ 
erage alcohol market could be made entirely available 
to him. | 

The Secretary could regulate the handling of black¬ 
strap molasses because Section 8 (3) gave him author¬ 
ity to license not only “any agricultural commodity?*, 
but also “any competing commodity.” Further¬ 
more he had this power whether a marketing agree¬ 
ment was signed or not. The marketing agreement 
and the license were wholly distinct and separate, tn 
fact, defendants must admit that there were occasions 
when licenses were issued without a marketing agree¬ 
ment ever having been signed. 20 

This was the situation immediately prior to repeal. 
It clearly shows a duty imposed upon the Secretary tjo 
help the farmer, not the processor. It also shows hoy 
and where such help could be available to the corp 
farmer. The presumption that he performed that 
duty, the Secretary cannot and will not deny. Exactly 

19 Pursuant to the Marketing Agreement and the License, the Secre¬ 
tary issued “Alcoholic Beverages Regulations, Series 1.’’ It provided 
(p.‘ 5): ; 

“A distiller who is unable to establish to the satisfaction of thje 
Secretary of Agriculture, the quantity of molasses actually used, 
* * * in the manufacture of ethyl alcohol * * *, shall be deemed 
to have used in the production of each gallon of such ethyl alcohojl 
of 100 proof: twenty-one hundredths (.21) bushel of corn, nineteen 
hundredths (.19) bushel of wheat, twenty-three hundredths (.23) 
bushel of rye, twenty-seven hundredths (.27) bushel of barley, or 
forty-eight hundredths (.48) bushel of oats, * * 

-o Later this situation was somewhat changed by Congress. The Act 
approved August 24, 1933, c. (541, 49 Stat. 750, 757 (U. S. C. Title 7,| 
Sec. ftOSc (8)) now provides that, except when the President so directs; 
no “order” can be issued by the Secretary in the absence of a Market-! 
ing Agreement “which regulates the handling of such commodity oii 
product in the same manner as such order.” With the 1933 Act, the! 
term “license” was abandoned, and the compulsory part of the mar-j 
keting program is now called on “order.” However, the original Act, 
and not the 1935 Act, applies to this case. 
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how he acted to discharge that duty with respect to the 
corn farmer is shown by analysis of the Marketing 
Agreement and License. 


(b). The Marketing Agreement, even construed in con¬ 
nection with the License, does not disclose an in¬ 
tent to eliminate competition among distillers. 


V 

> On December 9, 1933, the contracting distillers 
jpromised,* 1 and the Secretary by license compelled,- 2 
'the use of cereal grain for all spirits other than rum 
•and brandy, except as the Secretary might issue spe¬ 
cial permits for the use of other commodities by distill¬ 
ers. These provisions were identical. The contracting 
distillers further promised to’ make parity payments on 
all of the grain they used; 22 but the grain distillers 
who did not sign the Marketing Agreement were not 
required to make such payments on any of the grain 


- J The Marketing Agreement (R. 12): 

“Section 1. Except as provided by special permit issued pur¬ 
suant to Article V, each contracting distiller at/rces to manufac¬ 
ture distilled spirits (including any mash, wort, or wash used there¬ 
for) after the effective date of this Agreement, exclusively from 
cereal grains or their product; and to market for beverage use 
only such distilled spirits now held or hereafter acquired by him 
as are manufactured from cereal grains or their products. 

“Sec. 2. This Article shall not apply to rum or brandy or 
brandy spirits for wine fortification. ’ ’ 

The License (Prior to amendment—as judicially noticed by the 
court below, R. 2D-30): 

“Section 1. Except as provided by special permit issued pur¬ 
suant to Article V of the Marketing Agreement for the Distilled 
Spirits Industry, each distiller shall manufacture distilled spirits 
(including any mash, wort, or wash used therefor), after the effec¬ 
tive date of this License, exclusively from cereal grains or their 
products; and market for beverage use only such distilled spirits 
now held or hereafter acquired by him as are manufactured from 
cereal grains or their products. 

“Sec. 2. This Article shall not apply to rum or brandy or brandy 
spirits for wine fortification.” 

«3 Article IV, Distilled Spirits Marketing Agreement (R. 12a-13). 
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they used. 24 The contracting' distillers promised, and 
all licensed distillers were required, to obtain special 
permits from the Secretary for the production of 
spirits from commodities other than grain. The con¬ 
ditions of such special permits, as stated in the Marj 
keting Agreement, required payment of an amount 
equal to the parity payments, to be computed through 
conversion factors. 25 By reference to the Marketing 
Agreement, these conditions were to apply also to the 
Special Permits provided for in the original License. 2 '] 
Plaintiff, of course, contends that the license foil 
the Distilled Spirits Industry, promulgated by the 
Secretary pursuant to Section 8 (3) of the Act, can; 
neither alter, amend nor add to the terms of the con-j 
tract executed bv the distillers and the Secretary*.; 
The District Court, however, took judicial notice of] 
the License as originally issued and assumed it had] 
significance with respect to the ownership of the fund 
in suit. If such a collateral ex parte regulation is; 
proper for consideration here, changes in that docu-j 
ment are also proper for consideration. On December; 
29, 1933, the Secretary promulgated an 1 ‘Amendmentj 
to License For the Distilled Spirits Industry” (Ap-1 
pendix C, infra). Defendants’ attorneys, albeit in; 

-■* The License has no provision similar to Article IV of the Mar- ] 
keting Agreement. 

-'•Article V, Sec. 2 of the Marketing Agreement provided: 

“It shall be a condition of any such permit that the permittee 
shall pay an amount, per unit of the commodity used under permit, ; 
equal to the parity payment, if any, then in effect per equivalent i 
unit of the cereal grain or product thereof, if any, normally used, 
or available for use by the permittee. In addition, if no process- ; 
ing or other tax under the Aet is in effect with respect to the j 
commodity used under permit, the amount to be so paid shall be : 
increased by the amount of the processing or other tax under the | 
Act, if any, then in effect per equivalent unit of such cereal grain j 
or product thereof.” 

-•<> See footnote No. 22. 
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good faith, failed to advise the court below of that 
change. We now call upon them to concede the cor¬ 
rectness of Appendix C, so that this Court may, by 
judicial notice, take cognizance of all the facts. 

The District Court, considering only the original 
License and not the amended License, said (R. 31): 

“The inference is inescapable that distillers who 
made use of cereal grain, and who could afford, 
by reason of the sales price of their product, to 
pay more for such grain than could be paid by 
producers of other grain products, desired not 
only to accomplish a benefit to the growers of 
grain, but to protect themselves from ruinous com¬ 
petition by the distillers who made use of mate¬ 
rials other than cereal grain. The marketing 
agreement, standing alone and without the license, 
would have fallen short of this result.” (Italics 
ours) 

The Marketing Agreement could not accomplish this 
result; and the License was not intended to. Nowhere 
is this more clearly shown than by the Secretary’s own 
action when he amended the License to show that he 
did not intend to be bound by the terms of the Market¬ 
ing Agreement. The amended License provided: 

“Except as provided by special permit issued 
pursuant to Article V of the Marketing Agreement 
for the Distilled Spirits Industry, (or issued with¬ 
out regard to the terms of said Marketing Agree¬ 
ment if the Secretary determines that an emer¬ 
gency condition exists which so requires ), each 
distiller shall manufacture distilled spirits (in¬ 
cluding any mash, wort, or wash used therefor), 
after the effective date of this License, exclusively 
from cereal grains or their products; and market 
for beverage use only such distilled spirits now 
held or hereafter acquired by him as are manufac¬ 
tured from cereal grains or their products.” (Ital¬ 
ics ours) 


The italicized portion was added by the amendment. 
By it, the Secretary reserved to himself the right to 
issue permits to non-grain distillers without requiring 
payments from them compensatory to the payments 
made by the contracting distillers. This clearly shows 
that the District Court’s inference was wrong. 

The License was ex parte, the Marketing Agreement 
bilateral; the License was administrative, the Market¬ 
ing Agreement contractual; the License was regula¬ 
tory, the Marketing Agreement was voluntary; the Li¬ 
cense could be changed without consent of the distillers, 
the Marketing Agreement could not. The District 
Court did not take these distinctions into consideration. 
Had he done so, it would at once have been apparent 
that the License was intended to secure compliance 
with the Secretary’s program, not with the distillery’ 
desires. ! 

Moreover, the District Court’s view, as above quoted, 
was based upon a total misconception of the entire ag¬ 
ricultural program. There was no desire to equalise 
costs or to eliminate natural competitive factors. 

Bourbon whiskey is made from corn; rye whiskey 
from rye. The cost of these grains is, naturally, the 
chief competitive factor in the sale of whiskey. In the 
pre-war or base period, corn was 75.1 cents per bushel 
and rye was 84.2 cents per bushel. The average farm 
price in November 1933 was 40.6 cents for corn and 
55.4 cents for rye.* 7 All grain distillers who signed 
the Marketing Agreement, whether rye or bourbon, 
agreed to make the parity payments— La., the differ¬ 
ence between the pre-war price of grain and the cur- 

-• Those average farm prices and fair exchange values were proi- 
claimed by the Secretary of Agriculture in ‘‘Alcoholic Beverages KegU- 
lations, Series 1” promulgated pursuant to the Marketing Agreement 
and the License. 
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rent average price plus processing tax, if any. There 
was a processing tax of 5 cents per bushel on corn in 
November 1933, but none on rye. The following table 
shows the situation: 

Corn Rye 

1. Fair Exchange Value (Pre-War) 75.1< i 84.2f 

2. Average November Farm Price 40.6 55.4 

3. Processing Tax 5.0 None 

4. Parity Payment (Item 1 less the sum 

of Items 2 and 3) 29.5 28.8 

Strangely, the rye distiller who paid less as a parity 
payment under the Marketing Agreement found him¬ 
self with a greater total grain cost than the bourbon 
distiller who paid both the parity payment and the 
processing tax. Certainly, then, even as between those* 
who signed the Marketing Agreement, costs were not 
equalized. 

But what about the corn distiller who did not sign 
the Marketing Agreement? He paid 40.6 cents per 
bushel-" for his grain and a processing tax of 5 cents 
per bushel—total, only 45.6 cents; yet his competitor 
who signed the Marketing Agreement had a total grain 
cost of 75.1 cents per bushel. And what about the rye 
distiller who did not sign the contract with the Secre¬ 
tary? His grain cost was only 55.4 cents per bushel 
with no processing tax; yet his competitor who signed 
the Marketing Agreement paid 84.2 cents per bushel. 

These enormous differences in cost of production 
were not equalized, for the License did not compel all 
grain distillers to make the parity payments which the 
contracting distillers promised they would pay. 


-* Of course, distillers paid market price, not average farm prices, 
for grain. These figures are, therefore, not strictly accurate but are 
used to show the comparisons since they arc the Secretary’s own figures. 
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It seems reasonable that a bourbon distiller who 
signed the agreement would suffer a direct and “ruin¬ 
ous” competition from a bourbon distiller who did hot 
sign and thereby saved 29.5 cents per bushel on coirn. 
Similarly, a rye distiller who signed the contract would 
suffer a direct and “ruinous” competition from a rye 
distiller who did not sign and thereby saved 28.8 cents 
per bushel on rye grain. If the License was intended 
to prevent “ruinous competition” on the part of al¬ 
cohol distillers, as the District Court believed it did, 
why did it not first effectively close the door against 
closer and more normal competitors—the non-signing 
whiskev distillers? The defendants will answer—bv 

* i • 

an “inference”, to be sure—that no doubt all whiskev 
distillers signed the Marketing Agreement and that the 
problem was of no consequence. But this is no answer. 
What about the distillers who signed the Marketing 
Agreement first? How could they feel sure that some 
of the other whiskey distillers would not thereafter re¬ 
fuse to sign, and by refusing to sign save tremen¬ 
dously on grain costs? And how could any of the 
signers ever be sure about those distillers who caihe 
into production during the ensuing months after the 
Marketing Agreement was signed? 

The real answer, of course, is that the License did 
not cover these matters. It was, in effect, a regulation 
by the Secretary and was promulgated by him alone 
for the benefit of the farmer. It was in no sense a 
bilateral contract like the Marketing Agreement. 
Since the Secretary could promulgate a License 
whether a Marketing Agreement was signed or not, lie 
could also issue a License whose terms were at variance 
with those in a Marketing Agreement. By the amended 
License he did just that—conclusively showing thajt 


i 

| 
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wliat the distillers may have intended or desired was 
utterly inconsequential so far as the License was con¬ 
cerned. 

If what the contracting distillers desired was imma¬ 
terial with respect to competing grain distillers, a for¬ 
tiori it was even less material with respect to compet¬ 
ing alcohol distillers. 

With respect to alcohol it will be recalled that the 
Court pointed out (R. 30-31) that, under the License, 
alcohol could be made from sugar or molasses only 
under a special permit issued by the Secretary pursu¬ 
ant to Article V of the Marketing Agreement; that it 
was a condition of such permit that such distiller pay 
an amount, per unit of sugar or molasses, equal to the 
parity payment on an equivalent unit of cereal grain; 
that this was to protect grain distillers who signed the 
Marketing Agreement from the “ruinous competition” 
of sugar or molasses distillers 'who did not sign. 

Payments made, or to be made, under the Special 
Permit issued under the License should not be con¬ 
fused with the payments involved in this suit. Plain¬ 
tiff asks for return of the Parity Payments made pur¬ 
suant to Article IV of the Marketing Agreement (R. 
5), not for any payments made in connection with spe¬ 
cial permits under Article V of the Marketing Agree¬ 
ment or Article III of the License. Indeed, in his letter 
to the Comptroller General, 2 " the Secretary plainly 
shows that the distillers’ total payments were under 
the Marketing Agreement, and not under the License. 
The Secretary said: 

“Pursuant to the foregoing article, distillers of 
whiskey paid $1)39,424.55 to the Secretary and dis¬ 
tillers of alcohol for beverage purposes paid 


See decision quoting the Secretary’s letter. Appendix B. 
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$137,519.20. These funds, pursuant to the terms 
of article IV, section 4 of the marketing agree¬ 
ment, are required to be used in making rental or 
benefit payments or other disbursements undejr 

the act, with respect to grain. 

11 * * * 

“It should be noted that when the first of thb 
parity payments was received by the Secretary of 
Agriculture, and deposited in the special account, 
you requested, on March 27, 1934, a statement 
as to why the moneys so received should not bo 
treated as taxes, and handled as such in accor¬ 
dance with section 12 (b) of the Act. Under dat<£ 
of April 19, 1934, the Department replied, stating 
in effect that the funds so deposited were the pro\ 
eeeds of a voluntary agreement entered into be* 
tween the Secretary of Agriculture and the dis-j 
tillers, pursuant to section 8 (2) of the Act, and 
had no relation to the taxes provided for in sec^ 
tion 12 (b). Thereafter, your office did not furn 
tlier question the deposit of the funds in the spe-j 
cial account.’ * (Italics ours) j 

It does not appear that any payments were ever made; 

by distillers who secured a Special Permit under the; 

License. I 

The way these payments under special permits were; 

to be calculated was stated in Alcoholic Beverages; 

Regulations, Series 1, where the Secretary proclaimed j 

(P*"-) : * | 

“I do herebv establish the following conversion; 
factors which fix the percentage of the sum of the; 
parity payment plus the per bushel processing! 
tax, if any, on the cereal grain, specified below, j 
which is normally used or available for use bv the j 
distiller, in order to determine the payment to be ! 
made by the distiller, with respect to each one hun-; 
dred pounds of cane molasses and beet molasses i 
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used in the manufacture of ethyl alcohol which is 
to be used in the manufacture of gin or the recti¬ 
fication of distilled spirits. 

Cane Beet 

Cereal grain or product Molasses Molasses 


Corn. 143.9% 107.9% 

Barley. 187.4 140.6 

Rve. 156.5 117.4 

Wheat. 12S.5 96.4 

Oats. 327.2 245.4. 


“It* a product of a cereal grain is normally used 
or available for use by the distiller manufacturing 
such ethvl alcohol from molasses, instead of the 
cereal grain itself, the payment to be made with 
respect to each one hundred pounds of cane mo¬ 
lasses and beet molasses shall be determined in 
the same manner as if the cereal grain itself, rather 
than the product thereof, were normally used or 
available for use by the distiller. 

“Corn shall be deemed to be the grain normally 
used or available for use by such distiller, unless 
the distiller shall establish to the satisfaction of 
the Secretary (1) that corn is not normally used 
or available for use by the distiller, and (2) the 
grain named above (other than corn) which is nor- 
mallv used or available for use bv the distiller.” 

What this means is simply this: Twenty-one hun¬ 
dredths (.21) of a bushel of corn will produce one gal¬ 
lon of 100 proof alcohol. 30 Therefore, one bushel of 
corn wil produce approximately 4.76 gallons. The unit 
of molasses comparable to a bushel of grain is 100 
pounds. One hundred pounds of cane molasses 
(blackstrap) will produce 1.439 times as much alcohol 
as will a bushel of corn. One hundred pounds of black- 


30 See footnote No. 19. 
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i 


strap will, therefore, produce 4.76 x 1.439 or 6.8556 gal-i 
Ions of 100 proof alcohol. Conversely, every time; 
6.8556 gallons of alcohol is made from blackstrap, itj 
prevents the consumption of 1.439 bushels of corn* 
Ilad 1.439 bushels of corn been used, the grain distiller 
would have paid 29.5 cents x 1.439 or 42.45 cents in! 
parity payments and 5 cents x 1.439 or 7.195 cents as; 
processing tax. Therefore, every time the corn dis-j 
tiller produces the same amount of alcohol that the; 
molasses distiller can produce from 100 pounds of! 
blackstrap, he has 49.645 cents extra production cost,! 
artificially added by reason of the agricultural pro-! 
gram, 42.45 cents of which he voluntarily assumed to; 
pay by reason of the Marketing Agreement. 

Likewise: Twenty-three hundredths (.23) of a; 
bushel of rye will produce one gallon of 100 proof; 
alcohol 1 ". One bushel of rye will, therefore, produce! 
approximately 4.35 gallons. One hundred pounds of! 
blackstrap will produce 1.565 times as much alcohol as 
a bushel of rye or (1.565 x 4.35) 6.808 gallons. Every! 
time 6.808 gallons of alcohol is produced from black-; 
strap, it displaces the use of 1.565 bushels of rye. On; 
1.565 bushels of rve, the grain distiller would have 
paid 28.8 cents x 1.565 or 44.07 cents in parity pay-; 
ments alone (there was no processing tax on rye until; 
later). Thus, every time the rye distiller produced the; 
same amount of alcohol that 100 pounds of molasses 
would produce, he had 44.07 cents extra production j 
cost, artifieally added by reason of his voluntary prom- j 
ise to make the parity payment. 

The conversion factors established by the Secretary,j 
therefore, required the molasses distiller to pay 143.9! 
per cent of the amount of the parity payment and the j 


si Sec footnote No. 19. 
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processing tax on a bushel of corn or 156.6 per cent of 
the parity payment on a bushel of rye for every 100 
pounds of cane molasses he used. 

What was the purpose of this? Defendants will con¬ 
tend that it was to equalize costs between the grain 
distiller and the molasses distiller. The facts, how¬ 
ever, show otherwise. 

Assume that corn costs 62V1> cents per bushel 3 '. It 
requires 1.439 bushels of corn to produce the quantity 
of alcohol that 100 pounds of molasses will produce. 
This will cost 1.439 x 62 VI* cents or 89.93 cents. On 
the other hand, assume blackstrap costs 34 cents per 
100 pounds 33 . We then have the following comparative 
costs under the marketing Agreement and the special 
Permits: 

Corn Blackstrap 
(1.439 bu.) (100 lbs.) Differential 

Market Price . 89.93c 34.00c 59.93^ 

Processing Tax 

(of per bu.) .... 7.195^ 

Parity Payment 

(29.5^ per bu.) ... .42.45c 
Special Permit Payment 
(143.9^ of the per 
bushel processing tax 
and parity payment 
on corn.) . 49.645c 


Total 


.139.575c 83.645c 


59.93^ 


32 The New "York Journal of Commerce for December 15, 1933, quotes 
#2 yellow corn at 6214C per bushel. 

33 “ Alcohol From Blackstrap” in the July, 1940 issue of “Facts 
About Sugar” shows molasses varies in cost from 3 cents to 5 cents per 
gallon. A gallon of blackstrap weighs 11.75 pounds (U. S. Dept. Agri¬ 
culture, Misc. Pub. #327, entitled “Motor Fuels from Farm Products”). 
One hundred pounds of blackstrap is, therefore, equivalent to approxi¬ 
mately 8.51 gallons. At the average price of 4 cents per gallon, this 
would cost 34 cents per hundred pounds. 
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These facts, then, clearly show that without the Mar¬ 
keting Agreement and License, the blackstrap distiller 
had a 55.93 cents differential over the corn distiller pel- 
similar unit of alcohol produced. If the molasses dis-- 
tiller made the payments under the special permits and 
the corn distiller paid his parity payments plus process 
sing tax, the differential would still be 55.93 cents in 
favor of Hie molasses distiller. Obviously, the prograin 
did not equalize costs or eliminate competition. The 
program did not affect the “ruinous” competition, a^ 
stated by the District Court. , 

The real purpose of the License was this: There; 
is a normal differential of about 10 cents per gallon 
in favor of molasses beverage alcohol over grain bever¬ 
age alcohol. With those rectifiers of blended whiskey, 
gin, and cordials and liqueurs who produce low priced 
products, there always is a tendency to use molasses 
alcohol because of its lower cost. This tendency would 
be greatly increased if in addition to normal costs grain 
alcohol carried the cost of processing tax (if any) and 
parity payments, while molasses alcohol carried no 
such equivalent additional charge. In that event, the 
beverage alcohol market would go to molasses and 
the use of grain would be decreased . To permit such 
decrease would destroy the whole purpose of the law 
and of the Secretary’s program. That purpose was 
to increase the use of grain. In order that the Mar¬ 
keting Agreement should not decrease the use of grain 
by granting a subsidy to molasses, the Secretary, as a 
matter of sound agricultural administration, found it 
necessary to keep the differential in the cost of raw 
material between the grain distiller and the molasses 
distiller where it was before the Marketing Agree¬ 
ment was entered into. The use of corn could be in¬ 
creased by the powers given the Secretary under the 
Act, but it must never be intentionally decreased. 
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The idea—that when costs increased bv reason of 

* 

the agricultural program there might be a shift to sub¬ 
stitute commodities which did not carry that added 
cost—was not new with this Marketing Agreement. 
In fact, the plan embodied in the License for the Dis¬ 
tilled Spirits Industry is analogous to one proposed 
by Congress itself. Section 15 (d) of the Act (48 
Stat. 39) provided: 

“The Secretary of Agriculture shall ascertain 
from time to time whether the payment of the 
processing tax upon any basic agricultural com¬ 
modity is causing or will cause to the processors 
thereof disadvantages in competition from com¬ 
peting commodities by reason of excessive shifts 
in consumption between such commodities or 
products thereof. If the Secretary of Agriculture 
finds, after investigation and due notice and oppor¬ 
tunity for hearing to interested parties, that such 
disadvantages in competition exist , or will exist , 
he shall proclaim such finding. The Secretary 
shall specify in this proclamation the competing 
commodity and the compensating rate of tax on 
the processing thereof necessary to prevent such 
disadvantages in competition. Thereafter there 
shall be levied, assessed, and collected upon the 
first domestic processing of such competing com¬ 
modity a tax, to be paid by the processor, at the 
rate specified, until such rate is altered pursuant 
lo a further finding under this section, or the tax 
or rate thereof on the basic agricultural commoditv 
is altered or terminated. In no case shall the tax 
imposed upon such competing commodity exceed 
that imposed per equivalent unit, as determined 
by the Secretary, upon the basic agricultural com¬ 
modity.” (Italics ours) 

In the pamphlet entitled “The Agricultural Adjust¬ 
ment Act and Its Operation” issued October 1933, the 
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Secretary himself explains how he has the power to 
prevent “disadvantages in competition’’ by reason of 
the added burdens imposed by an agricultural program 
and to impose like burdens upon a competing conn 
modify—not to destroy, but to restore, competition (pi 
10 ): 

“If the imposition of a processing tax upon aj 
given commodity puts that commodity or the 
products derived from it at a disadvantage in com-i 
peting with other commodities which may be sub-1 
stituted for it, the Secretary of Agriculture has! 
power to impose an equivalent tax upon the com¬ 
peting commodity, either domestically produced or; 
imported, in order to remove this disadvantage.; 
Thus, if a processing tax levied upon cotton in-! 
creases the price on cotton goods until they are; 
at a disadvantage in competing with such products! 
as rayon, silk, or wool, the Secretary of Agricul-i 
turo has power to levy compensating processing! 
taxes upon the latter-named commodities and re¬ 
store the competitive basis.” (Italics ours) 

i 

Undoubtedly the Secretary adapted this Congrcs-j 
sional plan to the program outlined in the license here.; 
He did it for the same purposes that Congress has ini 
mind—to prevent such disadvantages in competition i 
from molasses as would cause excessive shifts away! 
from the consumption of corn. It would distort his i 
purposes and functions out of all reason to say that the | 
Secretary did this to protect grain distillers from ; 
natural, free, and open competition. 
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(c). The Marketing Agreement vests neither title to 
nor beneficial interest in the fund in the United 
States. 

The Court below reached the conclusion that the 
United States had such interest in the fund here in¬ 
volved as to make it a necessary party defendant. 
Amongst other things, the court found that, taking the 
Marketing Agreement and License together, the con¬ 
tracting distillers received a benefit from the United 
States. We have heretofore pointed out (1) that the 
Marketing Agreement and License are separate and 
cannot be treated together in determining the inten¬ 
tions of the contracting parties, and (2) that even if 
they arc treated as one, they conferred no benefits on 
the contracting distillers. 

The Court below, in effect, held (1) that the Secre¬ 
tary, acting for the United States, intended to give the 
contributing distillers such a subsidy and (2) that he 
received, on behalf of the United States, over a million 
dollars from the contracting distillers for that subsidy. 

The Marketing Agreement, as a contract, does not 
warrant that construction. 

In the first place, bespeaking the purposes for which 
it was executed, two objects are specifically avowed: 
(1) to correct conditions in the marketing of agricul¬ 
tural commodities and (2) to effectuate the declared 
purposes of the Act, i. €., to raise prices to farmers. 
Nothing is said about limiting competition for any 
group of distillers; no subsidy is indicated. This nega¬ 
tives any basis for a quid pro quo. 

The Marketing Agreement, except for routine mat¬ 
ters, contains two principal provisions: (1) a promise 
by the contracting distillers to use cereal grain for 
the production of distilled spirits other than brandy 
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and rum, with exceptions in the case of such special 
permits which the Secretary might issue for the use 
of other commodities; and (2) a promise by the con¬ 
tracting distillers to pay prew T ar prices for the graijn 
they used, with machinery for its distribution for the 
benefit of all grain farmers. 

These two provisions have no express relation to 
each other. Either could have been used without the 
other. Each is a promise moving from the distiller's 
[to the Secretary. The Secretary gave no promise in 
return, except his implied promise to use the fund as 
|directed or give it back. He did not even promise 
anything about the Special Permits, except that h<j‘ 
would issue them for not less than 10 per cent of tlnj* 
amount of alcohol required for the manufacture of gib 
and the rectification of distilled spirits. This was no 
subsidy to the grain distillers; rather it was a guarantor 
to the non-grain distillers that they would always be 
able to make as much alcohol from molasses as statistics 
indicated they had made in the past. Additional assur4 
ances were even given the molasses distillers—that; 
more molasses alcohol would be authorized if the Seen 
retary found the 10 per cent quantity insufficient. These! 
were liardlv subsidies for wdiich the grain distillers! 
might be said to have paid the United States over ai 
million dollars. 

This is not intended to mean that the Marketing! 
Agreement is void for lack of consideration, the Sec-! 
retary’s promise to use the money as directed being; 
sufficient to support the donation. But it does show! 
that in the Marketing Agreement the United States! 
gave the distillers nothing for which it became entitled j 
to the money. Apparently conceding this, the District; 
Court had to find justification in the License for what [ 
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the Marketing Agreement, standing alone, did not es¬ 
tablish. 

Even turning to the License, as the Court did, what 
do we find? Its purposes are stated in Article IP 4 , 
which, among other things, declared that the Secretary 
has determined that a license is necessary “in order to 
eliminate unfair practices or charges * * * with re¬ 
spect to domestic commodities and products thereof 
from which distilled spirits are produced.'” Nothing 
is said about regulating the marketing of liquor for 
the purpose of giving one branch of the industry a 
competitive or economic advantage over another. The 
Secretary simply declared that he, not the distillers, 


a -* In addition to the quotation from the Act, Article II provides: 

li"Utfeus, by virtue of the authority vested in the Secretary by 
the Act. the Secretary, with the approval of the President, has is¬ 
sued regulations entitled ‘General Kegulations, Series 4, Agricul¬ 
tural Adjustment Administration’; and 

** Whereas, pursuant to said Act and to said regulations, the Sec¬ 
retary lias determined that it is necessary to issue licenses in order 
to eliminate unfair practices or charges that prevent or tend to 
prevent (1) the effectuation of the declared policy of said Act with 
respect to domestic commodities and products thereof from which 
distilled spirits are produced and (-) the restoration of normal 
economic conditions in the marketing aiid financing of such com¬ 
modities and products thereof; and 

"Whereas, the Secretary, acting under the provisions of said 
Act, for the purpose and within the limitations therein contained, 
after due notice and opportunity for hearing to interested parties 
given pursuant to the provisions of said Act, and the regulations 
issued thereunder, and after due consideration, has executed under 
his hand and the oflicial seal of the Department of Agriculture a 
certain agreement entitled ‘Marketing Agreement for the Distilled 
Spirits Industry’; and 

"Whereas, the Secretary finds that the marketing and distribu¬ 
tion of agricultural commodities and products thereof from which 
distilled spirits are produced are in the current of interstate and 
foreign commerce; 

"Soir, therefore, the Secretary of Agriculture, acting under the 
authority vested in him as aforesaid, 

“Hereby licenses each and every distiller to engage in the han¬ 
dling in the current of interstate and foreign commerce of dis¬ 
tilled spirits and agricultural commodities and products thereof 
from which distilled spirits are produced, subject to the following 
terms and conditions:” 
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had found it necessary to license the industry. Why? 
If it was to eliminate competition in liquor or to givje 
one distiller an advantage over another, why did lije 
say that it was to eliminate practices “with respecjt 
to domestic commodities and products thereof froiji 
which distilled spirits are produced?’ 1 j 

Nor did the distiller’s mere promise to make the 
parity payment to the Secretary with privilege of se¬ 
lecting a depository give the United States <ji 
proprietary interest in the money. The grain distillers 
were willing to pay prewar prices for the grain they 
used because of the promises made to farmers that 
repeal would bring them a new market and a better 
price for grain. In fact, they were the first and only 
ones to make such contribution to the farmers’ causej, 
for the defendants can point to no other marketing 
agreement in which an industry agreed to make sucli 
payments. Willing though they were to pay full pre4 
war prices for their grain, the distillers had to find; 
some practical way to give the benefit of that geueH 
osity to the farmer. The grain that they purchasedj 
was bought on the open market, not from the farmer.! 
If they paid the seller anything over market price, hoi 
might keep it; and the farmers would not get the bene-! 
fit of it. Even in those cases w’here a distiller might! 
purchase grain direct from a farmer, it would serve no! 
general good to give him the entire overpayment.j 
Congress, however, had given much time, advised by; 
experts, to considering how a Government subsidy to i 
the farmer could most effectively be carried out. One! 
of the plans devised was the rental and benefit plan; it i 
seemed practical. What could be more convenient and ; 
simple than to “borrow*” that plan for the Marketing 
Agreement. Since it would accomplish more general; 
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good for the farmer than anv plan the distillers might 
devise, it was adopted. 

There were two ways to “borrow” the Congressional 
plan. One was to restate the appropriate provisions 
in the Marketing Agreement. The other was to incor¬ 
porate the provisions of the Act, by reference, in the 
Marketing Agreement. The parties chose the latter 
method—expressed by the provision that the parity 
payment fund should be used “for rental or benefit 
payments or other disbursements under the Act made 
with respect to grain.” Mere adoption of the Con¬ 
gressional plan and incorporation of the provisions of 
j j the Act into the Marketing Agreement, by reference, 
| > did not. however, vest the Government with an interest 
} in the fund. This is easily shown by an example: sup¬ 
pose the distillers had made the same contract with the 
Governor of each State; would it still be argued that 
this language vested title to the fund in the United 
States ? 

What about the language used in adopting the Con¬ 
gressional plan? Defendants will say that the phrase 
“disbursements under the Act” means that the money 
belongs to the Government; that monev cannot be dis- 
bursed “under the Act” unless it is Government money. 
That begs the primary question: can this money be 
disbursed under the Act? 

The Act (Sec. 8 (1)) authorized the Secretary to 
make rental and benefit payments “out of any moneys 
available for such payments.” This meant funds made 
available through appropriation. Ferguson v. .Johnson 
(Tex. Civ. App.), 57 S. W. (2d) 372, 375. Congress 
had only made available the $100,000,000 appropriated 
by Section 12 (a) and the processing taxes appropri¬ 
ated by Section 12 (b). The Secretary could not dis- 
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burse “under the Act” in excess of these appropriaf 
tions 35 , nor do or cause to be done what the law doesj 
not sanction or permit (Utah Power & Light Co. vj. 
United States , 243 U. S. 3S9, 404). It would have been 
entirely meaningless, therefore, for the distillers t(> 
give the Secretary money to disburse in a way ill 
which he could not do it. Certainly defendants cannot 
contend that the Secretary's power to disburse “under 
the Act”, restricted by Congress and the courts, may 
be enlarged by contract. j 

If “disbursements under the Act” is to have its 

i 

literal meaning, another difficulty appears. Congress 
authorized rental and benefit payments on all basic] 
commodities, not merely on grain. If the distillers 1 
money was to be disbursed “under the Act”, it should 
have gone to all basic commodities. But the contract 
provided otherwise; it limited the use of the fund td 
grain. Which controls, the contract or the Act ? If 
the money is used only on grain, it is not disbursed 
under the Act, for the Act nowhere contains that re^ 
striction. If it is disbursed as the Act says Govern-; 
ment money is to be disbursed—on all basic crops,! 
there is a breach of the contract. 

These difficulties are avoidable, however. The phrase; 
“under the Act” should not be so construed as to make; 
the contract meaningless or impossible of perform-! 
ance. The real intent of the distillers can be accomp-i 
lished if the phrase is construed to mean that thej 
monev is to be used “like under the Act.” So con-i 
r—r , i 

’ •■‘"•Section Revised Statutes, as amended (U. S. Title 31,j 

Sec. 065) provides: 

“No Executive Department or other Government establishment! 
of the United States shall * * * involve the Government in anyj 
contract or other obligation for the future payment of money in; 
excess of such appropriations unless such contract or obligation is! 
authorized by law.’’ 
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strued, there is no basis for the claim that the fund 
belongs to the United States. 

There is still another reason why the money has not 
been given to the United States. The contract contains 
1 a limitation upon the use of this fund. The Secretary 
l had no authority to receive money, or agree to receive 
\ it, on behalf of the United States with a limitation 
t upon its use. In 21 Op. A. G. 537, there was for con- 
( sideration a donation for a chapel to be used by Roman 
Catholics at the Military Academy at West Point. The 
Attorney General said: 

i “It is very clear that the. Secretary of TlVrr has 
no power to accept a donation of property for tin* 
Government, certainly not to accept it with the 
limitation proposed—its use in perpetuity to Ro¬ 
man Catholics.” (Italics ours) 

% 

- Subsequently in 21 Op. A. G. 565, it was held that 
the Secretary of War did not have authority to accept 
a building to be used as a bethel, reading room, ami 
library on an army reservation in Mississippi. 

Before an officer accepts money for the Government 
with a limitation upon its use, Congress has always 
specifically authorized such acceptance. For example: 
The Secretary of War was authorized to accept dona¬ 
tions of money and other property to be used as prizes 
or awards at agricultural fairs and horse shows to 
encourage the breeding of riding horses suitable for 
the army (Act of February 14, 1927, c. 129, 44 Slat. 
1095; U. S. C., Title 10, Sec. 1318); the President was 
authorized to receive donations of real and personal 
property for the erection and support of hospitals for 
disabled seamen (Revised Statutes, Sec. 4801; U. S. C„ 
Title 24, Sec. 2); the Board of Managers of the Na¬ 
tional Home for Disabled Volunteer Soldiers was an- 


51 


thorized to receive donations of money and property 
for the use of the Home (Revised Statutes, Sec. 4831;! 
U. S. C., Title 24, Sec. Ill); the Secretary of Interior! 
was authorized to accept money and property donated 
for the purposes of the National Park and Monument! 
system (Act of June 5, 1920, e. 235, 41 Stat. 874, 917;j 
U. S. C., Title 16, Sec. 6); and the Commissioners of! 
the Soldiers Home were authorized to receive all dona¬ 
tions of money and property made by any person fori 
the benefit of the institution (Revised Statutes, See.' 
4819; U. S. C., Title 24, Sec. 45). 

Many other similar statutes are listed under “United! 
States—Gifts to Government” in the index to the U. S.l 
Code Annotated. This long standing congressional 
policy confirms the Attorney General’s ruling above! 
referred to. See also Sec. 7, Act of June 27, 1918, e.i 
107, 40 Stat. 619, where Congress authorized receipt! 
of “such gifts and donations from either public or; 
private sources as may be offered unconditionally.”] 

Under these considerations it clearly appears that! 
the United States acquired neither title to nor interest! 
in the fund, since to apply the construction contended; 
for bv the defendants would necessarilv involve a find-' 
ing that the Secretary violated the law by accepting! 
money for the United States without Congressional! 
approval. On the other hand, if the phrase is con-! 
strued as meaning “disbursements like those under; 
the Act”, there could be no question of the Secretary’s! 
right, as an individual trustee, to receive and spend; 
the distillers’ money for the same purposes. Since' 
such a construction will render the contract operative,; 
it should be preferred over the one which will render; 
it void. Hiring v. Howard , 7 Wall. 499. 

Recitals preceding the Secretary’s signature to the; 
Marketing Agreement (R. 18), instead of aiding de-! 




52 

fondants’ contention, merely confirm that the Secretary 
was acting “only within the limitation of the Act", 
and that he did not intend to exceed his powers on 
behalf of the Government. 

The terms of the Marketing Agreement, therefore, 
do not justify the conclusion that the fund now belongs 
to the United States; and a government title to the 
fund cannot be supplied by the license. As contracts 
cannot be varied except by the consent of the parties, 
the act of the Secretary in issuing the License cannot 
add to or subtract from the terms of the Marketing 
Agreement. But assuming that it can, what does the 
license say? 

In it, the Secretary declared that he w*as acting (1) 
“under the provisions of the Act”, not contrary to 
them; (2) “for the purposes” of the Act, not for the 
individual purposes of some distillers; (3) “within 
the limitations” of the Act, not beyond them. The Act 
was not passed to protect distillers or to authorize the 
Secretary to sell them monopolistic rights. One of 
the limitations of Section 8 (3), it will be recalled, was 
that the license should be subject to terms and condi¬ 
tions “not in conflict with existing Acts of Congress.” 
If the purpose of the license w^as to grant monopolistic 
rights to grain distillers as against non-grain distillers 
or to eliminate competition in the sale of liquor, 
whether ruinous or otherwise, was the Secretarv real I v 
acting within the limitations of the Act? 
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The District Court said that Congress had ratified 
and approved this license 3 ". The Act relied upon, how-i 
ever, only ratified and confirmed such Marketing! 
Agreements and Licenses as had been executed oil 
issued “ under the Agricultural Adjustment Act.” Li-i 
censes which exceeded the authority given to the See^ 
rotary in the Agricultural Adjustment Act were, ob- 
viouslv not issued under that Act; and such licenses 
have not been ratified and confirmed bv this Act. C 011 -; 
gross obviously did not ratify an agreement to sell a| 
subsidy on behalf of the United States nor to accept! 
money on behalf of the United States without previous! 
authority. Congress, therefore, did not ratify the 
agreement or license as they were construed by tin} 
lower court. 


(d). The United States has never claimed this fund. 


The United States has at no time claimed this fundi 


On the contrary, it definitely appears to have been! 
deposited, and held, in a special account in the Treas-j 
ury, designated as a “trust fund” (R. 5). The motion! 
to dismiss concedes this fact. The court may judicially 
notice “Annual Reports of the Secretary of the Treas-j 
ury on the State of the Finances”, required by the Act; 
of February 26, 1907, c. 1635, 34 Stat. 935, 939 (U. S-! 
C., Title 5, Sec. 265). Such reports for the fiscal years 
ending June 30, 1934 and 1935, show receipt of the 


»« Section 4 of Agricultural Marketing Agreement Act of 1 c. 
29G, 30 Stat. 24G, provides: 



“ Nothing in this Act shall be construed as invalidating any mar-i 
keting agreement, license, or order, or any regulation relating toJ 
or any provision of, or any act of the Secretary of Agriculture ini 
connection with, any such agreement, license, or order which hasj 
been executed, issued, approved, or done under the Agricultural; 
Adjustment Act, or any amendment thereof, but such marketing! 
agreements, licenses, orders, regulations, provisions, and acts are! 
hereby expressly ratified, legalized, and confirmed.” (Italics ours); 


i 
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parity payment fund into the Treasury as “ Contrib¬ 
uted' Accounts” in the following amounts: 

1934 $315,624.68 (p. 280 of 1934 Report) 

1935 763,604.15 (p. 301 of 1935 Report) 

(?; These entries as to a fund voluntarily “contributed" 
<by individuals on the books of the Treasury as a trust 
nfund are admissions that the funds were never con¬ 
sidered as belonging to the United States. 

Not onlv do the books of the Treasure show that the 
distillers’ moneys are held as a trust fund, but this 
fact has been reported to Congress 37 . The foreword of 
the report carefully explains: (p. 13) 

“The trust accounts generally represent moneys 
received by the government for the benefit of indi¬ 
viduals or elasses of individuals. Moneys held in 
trust, being payable to or for the use of bene¬ 
ficiaries only are not available for general expen¬ 
ditures of the government.” (Italics ours) 

By their own acts, while carrying the Marketing 

Agreement into execution and long before this con- 

troversv arose, defendants have clearlv shown that the 

Marketing Agreement did not vest title to the fund in 

the United States. Secretary Wallace deposited the 

monev in the Treasure as a trust fund; Secretarv Mor- 
* * * 

genthau and Treasurer Julian received the deposits 
for trust purposes, carried the accounts for trust pur¬ 
poses, and reported their stewardship as such trustees 
to Congress. 

3" The Court may judicially notice the “Combined Statement of Re¬ 
ceipts and Expenditures. Balances. Etc.*’, reported to Congress as re¬ 
quired by the Act of February 26, 1907, supra (U. S. C., Title 5, Sec. 
264). Such statement for the fiscal year ending June 30, 1936, carries 
the distillers* fund, then aggregating $1,076,943.73, under the caption 
of “trust accounts’ ’ (p. 167). 



i 
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“Generally speaking, the practical interprcta-j 
tion of a contract by the parties to it for any con-; 
siderable period of time before it comes to be the; 
subject of controversy is deemed of great, if not! 
controlling, influence. * * * Although not strictly; 
such, this rule is sometimes treated as a branch of; 
the law of estoppel.” ( Old Colony Trust Co. v.l 
Omaha. 230 U. S. 100, 118.) j 

The weight of the rule of interpretation has been sue-; 
einctly stated by the Supreme Court in Brooklyn Life] 
Ins. Co. v. Dutch er, 95 U. S. 269, 273: 

“There is no surer way to find out what parties! 
meant, than to see what they have done. * * * I 
Parties in such cases often claim more, but rarely; 
less, than they are entitled to.” j 

i 

This doctrine has also been applied to ascertain the j 
meaning of deposits in banks. In re Buskay (C. C. A. i 
2d), 5 F. (2d) 143, involved the question of the nature! 
of certain bank deposits. In determining the character j 
of such deposits, the court said (p. 151): j 

“77/e entry on the hooks is, however, significant \ 
of the intent with which the trust company received ! 
the checks when the deposit was made. For the j 
practical interpretation given to the deposit slips j 
by the parties themselves, before any controversy i 
arose, is the best indication as to what they in- i 
tended and understood the transaction meant. That j 
the practical interpretation given by the parties j 
to an agreement while they are engaged in the ; 
performance of it may be considered by the courts ; 
is a well-established principle of law. In Chicago \ 
v. Sheldon, 9 Wall. 50, 54, 19 L. Ed. 594, the court | 
declared that, ‘In cases where the language used I 
by the parties to the contract is indefinite or am- ; 
biguous, and, hence, of doubtful construction, the j 
practical interpretation by the parties themselves ; 


i 




56 


is entitled to great, if not controlling, influence, 
* * * in an executory contract, and where its exe¬ 
cution necessarily involves a practical construc¬ 
tion, if the minds of both parties concur, there 
can be no great danger in the adoption of it by the 
court ns the true one.’ And see Topliff v. Topliff, 
122 IT. S. 121, 7 S. Ct. 1057, 30 L. Ed. 1110: Davis 
v. North Bank Dork Co. (D. C.) 294 F. 336; Mis¬ 
souri Pacific B. Co. v. Holt (C. C. A.) 293 F. 155, 
162; Indian Territory Illuminating Oil Co. v. Bar¬ 


tlesville Zinc Co. (C. C. A.) 2S8 F. 273, 276; Fitz¬ 


gerald v. First National Bank. 114 F. 474, 47S, 52 


C. C. A. 276.” (Italics ours) 


Furthermore, this practical interpretation of the 
Marketing Agreement by the Secretary of Agricuture 
has been ratified bv Congress. It will be recalled that 
the Marketing Agreement provided (R. 13): 

“* * * the contracting distillers shall pay the 
amount of such difference (hereinafter known as 
the parity payment) into the Treasury of the 
United States or such other depository as may be 
'•designated by regulations of the Secretary.” 


Regulations required payment to the Disbursing Clerk, 
United States Department of Agriculture 38 . The de¬ 
ss “ Alcoholic* Beverages Regulations, Series I' \ issued January, 1934, 
and published by the Government 1’rinting Office. It provided (page 5): 

“(a) The payment required to be made by the distiller, on each 
, cereal grain or product thereof, and on each commodity other than 
• a cereal grain, or a product thereof, used in the manufacture of 
distilled spirits, shall be made by the distiller to the Disbursing 
] Clerk, United States Department of Agriculture, on or before the 
f last day of the month immediately following the calendar month 

; in which the particular commodity was used, except that any pay¬ 

ment due from the distiller for the month of December, 1933, may 
be made on or before February 10, 1934. 

i 

“(b) All payments are due and payable without assessment by 
or notice from the Secretary of Agriculture. 
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posit of the parity payments in the Treasury as trust 
funds, however, was the act of Secretary Wallace 3 '' 
He had power and discretion, under the Marketing 
Agreement, to choose the place of deposit. Ills act in 
depositing the fund was an “act of the Secretary Of 
Agriculture in connection with any such agreement:’’ 
within the meaning of Section 4 of the Agricultural 
Marketing Agreement Act of 1937, e. 296, 50 Sta!t. 
240"’: and his act in depositing the funds as a tru$t 
fund has been expressly ratified by Congress. 

Thus, it affirmatively appears that the United States 
itself has, by treating the deposit as a trust fund which 
is “for the benefit of individuals” and “not available?’ 

i 

to the Government, not only failed ever to assert any 
claim to the money hut has expressly recognized that 
it had none. 


There was still another occasion when the United 
States, as well as the Secretary of Agrictulture and the 
Secretary of the Treasury, clearly indicated that the 
parity payment fund did not belong to the Government 
even for the limited use of meeting its moral (if no 
longer legal) obligations to make rental and benefit 
payments. On January 6, 1936, the decision in Uniter} 
States v. Butler, supra, invalidated the processing 
taxes from which Congress had planned to defray all 


‘ ‘ (c) Remittance covering payments due for each calendar month 
must be in the hands of the Comptroller, Agricultural Adjustment 
Administration. Department of Agriculture, Washington, I). C., oij 
or before the last day of the month immediately following sucll 
calendar month, except as aforesaid. 

“(d) Such remittance, payable as aforesaid to Disbursing Clerki, 
United States Department of Agriculture, shall be accompanied by 
a return, prepared by the distiller, on forms to be furnished by 
the Secretary of Agriculture, setting forth the following informal 
tion: * * 

S! 'The Secretary of Agriculture is required to account for all money 
received. Revised Statutes, Sec. 528 (U. S. (\, Title 5, Sec. 557). 

*° See footnote No. 30. 


i 
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Government obligations to farmers under the agricul¬ 
tural adjustment program. Need for money to re¬ 
place the lost revenue became acute. On January 16, 
1936, joint resolutions were introduced in the House 
of Representatives 41 and in the Senate 4 ' for appropria¬ 
tions “to enable the Secretary of Agriculture to meet 
all commitments and obligations” incurred under the 
Agricultural Adjustment Act. The House Committee 
on Agriculture, quoting a prior decision of the Su¬ 
preme Court approving payment by Congress of moral 
obligations of the Government, approved the resolu¬ 
tion' 3 . The Director of the Budget 44 wrote the Presi¬ 
dent on January 21, 1936, submitting an estimate for 
a supplemental appropriation for the Department of 
Agriculture saying 4 ': 

“This supplemental estimate of appropriation 
is made necessary by reason of the decision of the 
Supreme Court of the United States, rendered Jan¬ 
uary 6, 1936, in the case of the United States v. 
Butler . in order that the Government may meet its 
obligations incurred in the administration of the 
Agricultural Adjustment Act. I recommend that 
it be transmitted to Congress.” 

The President, on January 22, 1936, sent the Di¬ 
rector's estimate to the Speaker of the House with his 
approval 4 *. Thereafter, on January 24, 1936, Mr. 

11 II. J. Res. 460, 74tli Cong., 2d Sess. 

•»- S. J. lies. 103, 74th Cong., 2d Sess. 

,:! II. lJep. Xo. 1017, 74th Cong.. 2d Sess., to accompany II. .1. Res. 460. 

" The Bureau of the Budget is under the Secretary of the Treasury 
(Budget and Accounting Act, 1021, c. 18, 42 Stat. 2<>. Sec. 207; U. S. C., 
Title 31, Sec. 16) and the Director has access to the books and records 
of anv department of the government. (Ibid, Sec. 213; U. S. C., Title 
31, Sec. 21.) 

*5 House Document Xo. 396, 74th Cong., 2d Sess. 

■*« House Document Xo. 306, 74th Cong., 2d Sess. 
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Jones, Chairman of the House Committee on Agricul¬ 
ture, offered a floor amendment 47 to H. R. 10464, a 
supplemental appropriation bill then being considered 
Mr. Jones stated to the House that the Chairman of the 
Committee on Appropriation favored the amendment, 
and that it “simply enables the Government to take 
care of its moral obligations” and he submitted a 
statement from the Department of Agriculture listing 
its commitments as to (1) contracts with producers (2) 
contracts for purchases of surplus commodities and 
(3) administrative expenses, each separated as to dol¬ 
lar volume on the various crops 4 *. This data obviously 
came from the Secretary of Agriculture. IT. R. 10464 
became the Supplemental Appropriation Act, 1936, c. 
49, 49 Stat. 1109 and included, with minor changes, the 
Jones amendment (49 Stat. 1116). 

This appropriation fully disposes of any notion that 

the United States claimed the distillers’ money. As 

* * 

i shown, all the leading fiscal and agricultural officials 
of the Government, including the President, asked Coni- 
gross for money to meet moral obligations for the very 
same purpose for which the distillers had contributed 
their money. Had there been any reasonable hypothj 
esis for believing that the distillers’ money belonged 
to the Government, this fund would have been used 
then. At least Congress would have been asked to au-: 
thorize its use in order to avoid, to some extent, the 
use of Government funds for that purpose. That it; 
was not so used or appropriated clearly shows that the: 
United States was not entitled to the fund. 

Xo decision has been cited, and we know of none,; 
where any court has held that property obtained bvi 


47 ("ong. Record, Vol. 80, Part 1, pp. 900, 991. 
Ibid, p. 991. 
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voluntary contributions pursuant to contract belongs 
to a sovereign which has thrice renounced such claims 
— (1st) by entering on its own books that it is a trust 
fund, admittedly belonging to others, (2d) by ratify¬ 
ing, with legislation, the act of depositing it as a trust 
fund, and (3rd) by using its own funds to meet an 
emergency need in the same field as the contributors 
intended their found to go. 

(e). Administrative Construction by the Department 
of Agriculture clearly shows that funds paid un¬ 
der Marketing Programs do not belong to the 
United States; and this construction should be ap¬ 
plied to the distillers’ money. 

Payment of money has been required in connection 
with other marketing programs, as indicated by re¬ 
ported decisions. However, an analysis of the deci¬ 
sions clearly shows that the funds in such cases were 
treated as private property and not as the property of 
the United States. 

In Yarn ell v. Hillsborough Packing Co. (C. C. A. 
5th), 70 F (2d) 435, the Marketing Agreement au¬ 
thorized assessments to defray expenses in carrying 
out the agreement, and any funds remaining at the 
end of the season were to be refunded, pro-rata, to the 
contributors. 

The assessments authorized by the Marketing 
Agreement and Order in Edwards v. United States 
(C. 0. A. 9th), 91 F. (2d) 767, were to be used only 
for expenses of administering the order. 

The regulation in Wallace v. Hudson-Dun can & Co. 
(0. 0. A. 9th), 98 F. (2d) 985, required delivery to a 
“Control Committee” administering the Marketing 
Agreement and Order of a specified quantity of sur- 
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plus walnuts, or its equivalent in money. The surplus 

walnuts were to be disposed of by donations to relief 

or charity. 

* 

Money paid into the “Equalization fund” in Unite# 
States v. Rock Royal Co-op., MOT U. S. 533, could be 
drawn upon by other handlers in order to assure all 
milk producers a uniform price for milk delivered, j 
In Thompson v. Deal , 67 App, D. C. 327, 92 F. (2d) 
47S, the written agreement used by the Government 
provided that the money be deposited in the Treasury 
but at the end of the control program it was to bti 
distributed to beneficiaries. ! 

The foregoing examples illustrate a consistent trend 
whereby moneys received under a market program 
have always been treated as private funds. Statutes'; 
regulating the deposit, care and use of Government! 
money 45 ' were not complied with. Total disregard; 
of such statutes was not contemptuous but was based; 
on the principle that such funds did not belong to the; 
United States. j 

Another example is found in Speh v. Bullard , S3 F.j 
(2d) 809 (C. C. A. 5th), 90 F. (2d) 227 (C. C. A. 5th).j 
There processors of gum turpentine and gum resin i 
made payments pursuant to a marketing agreement ! 
entered into by the Secretary of Agriculture under! 
the same provision of the Agricultural Adjustment j 

_ i 

■m Section 3(517, Revised Statutes (U. S. (*., Title .‘51, Sec. 484) pro j 
vides that ‘‘The gross amount of all moneys received from whatever i 
source for the use of the United Stales * * * shall be paid * * * I 
into the Treasury * * * without any abatement or deduction on ac- j 
count of salary, fees, costs, charges, expenses, or claim of any descrip- i 
tion whatever.” i 

Section 3(579, Revised Statutes, as amended (IT. S. C., Title 31, Sec. j 
(>(>.") provides that “No Executive Department or other Government ; 
establishment of the United States shall * * * involve the Govern- j 
meat in any contract or other obligation for the future payment of ] 
money in excess of such appropriations unless such contract or obliga- | 
tion is authorized by law.” i 




Act involved here. On the termination of the market¬ 
ing agreement, a portion of the fund remained undis¬ 
posed of. The “Control Committee” holding the fund 
was about to use it for research and other purposes. 
Plaintiffs contended that under the terms of the mar¬ 
keting agreement they were entitled to the fund upon 
the termination of the agreement. The court, in decid¬ 
ing for plaintiffs, said (S3 F. (2d) 811): 

“ * * # but the jurisdiction rests upon the trus- 
freship of the Committer and upon the charge that 
they are about to waste the trust fund. A court 
of equity may in behalf of the numerous benefi¬ 
ciaries protect the money in hand as a trust estate, 
not belonging to the Committee but held for the 
use of others, and may control the trustees and 
apply the fund to its proper uses.” (Italics ours) 

While the terms of the marketing agreement there in¬ 
volved expressly provided for the return of the fund 
to the processors upon the termination of the agree¬ 
ment, the decision of the court clearlv shows that the 
fund in the hands of the Control Committee was a 
trust fund; that it belonged to individuals, and not to 
the Government. 

(f). The only relation the United States has to this fund 
is that of custodian; this does not give the United 
States such a possessory interest as to make it an 
indispensable party. 

As we have previously shown, the Marketing Agree¬ 
ment contained three principal promises by the con¬ 
tracting distillers: (1) to use only grain; (2) to make 
parity payments; and (3) to make equivalent pay¬ 
ments under the special permits. The first and third 
carried out the purposes of the Act, and were un- 
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doubtedlv authorized by the Act. So much is sub-1 

•> V 

stantiated by the License. It was complementary to; 

the Marketing Agreement; it compelled both the use of; 

grain and the payments under the special permits to 

manufacture from other than grain. It did not, how-; 

ever, compel all distillers to make the parity payments;! 

and any grain distiller could avoid the parity pay-1 

ments by failing to sign the Marketing Agreement, j 

The Marketing Agreement might, as the License j 

did, have stopped with the exclusive use of grain. Both j 

instruments would then have accomplished the pur-j 

pose of increasing the use of grain. Why, then, did I 

1 lie Marketing Agreement provide for parity pay- j 

ments while the License did not? Whv was the Li- I 

* 

cense not “substantially in accord” with the Agree- ; 
ment?'° If parity payments were necessary incidents j 
to the regulatory requirement that grain must be used, ; 
why did the only instrument which asserted eompul- i 
sion omit this necessary requirement? I 

It would appear that the Secretary at that time 
viewed these payments as purely voluntary and be- ! 
lieved that he had no power to collect them from non- ' 
signing grain distillers or to make them a part of his 
regulatory program. Had it not been clear, even to 
the Secretary, that he had no authority to compel 
parity payments, the License would have contained a 


•'o On October 24, 1933, the Department of Agriculture published a 
“Statement of General Policies and Model Drafts for Marketing Agree¬ 
ments and Codes of Fair Competition.” It contained a “Model for 
Marketing Agreements” (p. G). The model was prescribed (p. 3) “as 
a guide to be followed, wherever applicable, as to order and subject 
matter, and except for reasons satisfactory to the Administrator, as to 
inclusion of the standard provisions drafted.” The pamphlet also suvs 
(p. 3): 


“If a sufficient percentage of the parties to an agreement desire ; 
a license * * *, a license, substantially in accord with the pro¬ 
visions of the agreement, will be formulated and issued in eonnee- ! 
tion with the agreement.” (Italics ours) j 
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provision for parity payments similar to that in Arti¬ 
cle IV of the Marketing: Agreement. 

Considering the entire program, then, these con¬ 
clusions must follow: that that part of the Marketing 
Agreement which obligated the making of parity pay¬ 
ments was entirely voluntary; that it formed no part 
of the statutory scheme of market control of grain; 
and that the Secretary was acting outside his statu¬ 
tory authority for production control when he con¬ 
tracted to receive and use the parity payment fund as 
he did. 

So far as Article IV of the Marketing Agreement is 
concerned, if the Secretary purported to act for the 
United States, he exceeded his authority to act for the 
United States in two respects: 

(1) He agreed to make rental and benefit payments 
on all grain (except barley malt) whereas the statute 
(Sec. 8 (1)) committed the United States to such pay¬ 
ments only on “basic commodities.” 

(2) Even as to basic commodities, he agreed to make 
such payments in excess of money appropriated there¬ 
for, in violation of Section 3679, Revised Statutes (see 
footnote 49). 

This is not to sav that the contract itself was in- 

— *. 

valid; but merely that as to the Parity Payment provi¬ 
sions, it was not the contract of the United States be¬ 
cause as to that part the Secretary was not authorized 
to act for the United States. 

The Marketing Agreement contained two distinct 
parts—one looking toward the compulsory use of grain 
with the provision for special permits for the use of 
commodities other than grain, and the other dealing 
with parity payments. Since either could accomplish 
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its desired purpose without the other, they were sever¬ 
able. The first part of the contract the Secretary was 
authorize! to make for and on behalf of the United 
I States. The other part—which required the parity 
! payments—was voluntary on the distillers; it dealt 
/ with matters upon which the Secretary was not au- 
j thorized to bind the United States. With respect to 
such matters, the Secretary not only exceeded his dele¬ 
gated power to act for the United States, but, accord¬ 
ing to United States v. Butler, supra, he proceeded 
contrary to public policy and the constitutional powers 
of the United States. This provision of the contract 
was not, therefore, the act of the United States. Sec¬ 
tion 4 of the Agricultural Marketing Agreement Act, 
supra, could not have ratified the use of this fund by 
the United States for making rental and benefit pay¬ 
ments. Xo fund could be used by the United States for 
that purpose. United States v. Butler, supra. 

The Secretary acted in a dual capacity—for the 
United States where he was so authorized; as an in¬ 
dividual where he was not. 

There is precedent for the view that the Secretary 
acted in a dual capacity. A similar situation was pre¬ 
sented in 17 Op. A. G. 217. The Attorney General 
there had for consideration an Act which provided 
that certain money derived from the sale of school- 
farm lands should be turned over to the Secretary of 
the Treasury, to be by him invested in bonds of the 
United States and the interest applied to the support 
of certain schools. The Secretary of the Treas¬ 
ury inquired whether he had the right to pay off the 
bonds in question at maturity and to invest the pro¬ 
ceedings in other bonds of the United States and at the 
same, or a greater, rate of interest. Holding that he 
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had such power, the Attorney General said (pp. 217- 
218): 


I 

l i 


» v 


“In reply to these questions I beg to state that 
the difficulty about them is only apparent, and is 
due to the fact that you are acting in the dual 
capacity of Secretary of the Treasury and of 
Trustees for certain investments. 

“As Secretary of the Treasury, you have un¬ 
doubted authority to call and pay the bonds in 
question precisely as if they were held by other 
parties. As trustee of the investment, you have 

undoubted authority to invest the m one vs von 

• • • 

receive upon their payment in such other bonds 
of the United States as may seem to you advis¬ 
able.’ ’ 


i 

V 

V 

f 

i 


Furthermore, in Thompson v. Deal, G7 App. D. 0. 
327, 92 F (2d) 478, the defendant Deal, an agent of 
the Department of Agriculture acting under direction 
of Secretary 'Wallace, had custody of funds derived 
from an agricultural control program similar to the 
one involved here. This Court said that he “occupied 
a dual relationship. He was an agent of the Govern¬ 
ment, in the eyes of appellants he was the Govern¬ 
ment, and was also trustee of the depositors in the 
pool.” 

The situation here is not unlike that involved in 
25 Op. A. G. 98. There, the Attorney General was 
asked whether there was any legal objection to the 
Treasurer of the United States receiving the principal 
and interest of Philippine land purchase bonds from 
the Philippine Government, and distributing the same 
to the holders of the securities. It was proposed to 
have the form of the bonds provide “both principal 
and interest are payable at the office of the Treasurer 
of the United States.” Replying to the Secretary of 
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Treasury, the Attorney General said (pp. 100, 

“But 1 conceive that this novel situation is not I 
one in which you would positively direct the j 
Treasurer, but one calling upon him to act, be- j 
cause of his official capacity, it is true, yet still in I 
a personal way sub wodo and subject to the ex- | 
ereise of his individual choice and discretion. In j 
short, as it appears to me, if the Philippine Gov- j 
eminent sees tit to commit the receipt and dis- j 
bursenient of the funds for the interest and the j 
principal of the bonds to the Treasurer of the 
United States acting as the agent pro liac vice of ! 
that government, and. the Treasurer is willing, ; 
with your approval, to undertake the trust, the j 
transaction is natural and legitimate, and I am ; 
aware of no statutory enactment or principle of j 
law which offers an obstacle. i 

* # # 

“It is certain, however, that the United States j 
can not properly be charged with any extra ex- | 
pense incurred by its regular departmental ser- \ 
vice because of this transaction; and since, fur- j 
tlier, there is no existing appropriation out of j 
which the necessary clerical hire and other items ! 
of cost could legally be defrayed, it seems neces- ' 
sary for the Philippine government to provide for j 
defraying such items of expense. You may, for j 
some or all of the reasons inferable from the pre- ! 
ceding discussion, deem it judicious to seek to ob- j 
tain Congressional action which shall specifically 1 
recognize and provide for the entire situation pre¬ 
sented, or for the various features of expense, j 
compensation to the Government or its officers, j 
official liability for the faithful performance of ' 
the trust, etc. Legislation by Congress might take i 
the form of conferring authority upon you or | 
other officers of the Government in advance of any ! 
administrative action whatever upon such unset- j 
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tied points, or might specifically confirm or ap¬ 
prove the action which you may conclude to take 
forthwith. Of course, what I have said herein 
with especial reference to the Treasurer of the 
United States applies equally to the Register of 
the Treasury.” 

If, under the close relationship existing then be¬ 
tween the United States and the Philippines, Treasury 
officials were individual trustees in the receipt and dis¬ 
bursement of Philippine money, by even greater force 
of reasoning the Secretary of Agriculture, individu- 
allv, became the trustee for the distillers’ monev. 

The United States is, however, custodian of the fund. 
It is such custodian because the Marketing Agreement 
provided that the Secretary could designate the place 
of deposit—either the Treasury or some other deposi¬ 
tory (R. 13). He might have designated a bank. Had 
he done so, the bank’s interest in the fund would have 
been merelv that of a custodian. That the Treasurv 
happened to be the place of deposit gives the United 
States no greater interest in the fund than the bank 
would have had. 

The only relation the United States has to this fund 
is that of custodian. Deposits of private funds in the 
Treasury are like deposits in a bank; and as to such 
/deposits in a bank, the bank is not trustee. Sautee 
Timber Corporation v. Elliott (C. C. A. 4th), 70 F. 
(2d) 179, 181. 

Even though Secretary Wallace signed the Market¬ 
ing Agreement in his official capacity, he could not 
impose obligations and duties upon the United States 
without the consent of Congress, which he did not have. 
If the obligations and duties of that part of the con¬ 
tract which pertained to the parity payments could 
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not be imposed upon the United States, it is not eni 
titled to claim any benefits from that part of the coni 
tract. The Marketing Agreement cannot for this real 
son, be construed to give the United States an interest 
in the fund. 

Since the Secretary of Agriculture is the trustee of 
this fund, he is the only necessary party for determina-j 
tion of the question whether the expressed trust has 
failed and whether a resulting trust arises. There are 
no beneficiaries who are necessary parties. It will bej 
recalled that the bill of complaint alleges (R. G): 

“Under Section 8 of the Act, the Secretary was! 
empowered to provide for such payments and dis-j 
bnrsoments in such amounts as he deemed fair and! 
reasonable and all recipients of such payments! 
were bound bv the Seeretarv’s determination in! 

V _ V 

these matters. The Secretary has made no deter-j 
mination either as to the amounts which he deems; 
to be fair and reasonable payments and disburse-! 
meats to be made out of the Paritv Pavment Fundi 
or as to the conditions under which such payments! 
were to be made. In the absence of such deter-1 
mination, no individual to whom the Secretary! 
was allegedly empowered under the Act to make! 
pavments has any rights to the Paritv Pavment! 
Fund.” 

These facts are admitted by the motion to dismiss. : 
Since no beneficiary could have an interest in this fund j 
until after the Secretary had, in his discretion, selected j 
such beneficiary and had decided upon the terms under; 
which such beneficiary should be paid, and since the! 
Secretary admittedly has made no such determination.; 
there are no beneficiaries who may be made parties to ; 
this suit. Furthermore, a trustee may be invested with ! 
such powers and be subject to such obligations that | 


i 

i 
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those for whom he holds will be bound bv what is done 

% 

against him as well as by what is done by him; and, if 
he is such a representative, his beneficiaries are not 
necessary parties. Kerrison v. Stewart f 93 U. S. loo; 
Vettcrlem v. Barnes , 124 U. S. 169. 

This disposes of the lower court’s view (R. 32) that, 
unless the United States is party to this suit, there 
would be no party having an interest, or representing 
those who mav be benefieiallv interested, adversary to 
those contributors of the fund who now seek its return. 

Nor is there anv basis for the District Court’s view 
that certain decisions of this Court make necessary 
the conclusion that the United States is an indispen¬ 
sable party to this suit. It has been consistently held 
that where the United States is a “mere stakeholder” 
of funds, even though in the Treasury, it has no such 
interest therein as would support the defense of its 
officers, when sued, that the action is a suit against the 
r United States. Doerschnck v. Mellon , 60 App. D. C. 
: * 383, 55 F. (2d) 741; Thompson v. Deal , 67 App. 1). C. 
’1327, 92 F. (2d) 478; Morgenthau v. Fidelity cf* Deposit 
if Co., 6S App. D. C. 163, 94 F. (2d) 632. 

This case is controlled by the decision of this Court 
in Thompson v. Deal , 67 App. D. C. 327, 92 F. (2d) 478, 
which not only in the principles involved, but in the 
origin of the case, bears a striking resemblance to this 
proceeding. The Deal case was brought by purchasers 
of “exemption certificates” issued under the Bankhead 
Cotton Control Act. After the Bankhead Act was 
declared invalid, the purchasers brought a suit to im¬ 
press a trust upon the fund into which the payments 
had been made. Thev sued Deal, manager of the Xa- 
tional Cotton Pool, Wallace, Secretary of Agriculture 
and a defendant in this case, Julian, Treasurer of the 
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United States and a defendant in this case, and other 
officials of the Department of Agriculture. 

The parties did not raise the issue whether the United 
States was an essential party to the suit. Instead, the 
question was vigorously raised by one of the members 
of this Court. It was rejected by the majority wild 
held that the suit was not against the United States! 
The opinion of this Court said that the case had prof 
ceedcd upon the theory stated in the Government’s 
brief that (p. 482): ! 

“The suit is directed against a fund in which the 
United States has no pecuniary interest whatsoj 
ever. A recovery in this proceeding will not be a 
recovery against the United States, * * *. All 
though the appellees who were named as defen! 
dants in this action are officers of the United 
States, the bill makes clear that they are joined 
only by reason of their relationship to this fund in 
which the United States has no pecuniary inter! 
est.” 


This Court then said (p. 482): 

“ * * * we are of opinion that this position is cor-j 
rect. The trustee agreement under which the cer-i 
tificates were deposited required payment to tliej 
manager of the pool and stipulated in his behalfj 
I hat after the payment of expenses he would dis-i 
tribute the fund pro rata to those who were its! 
intended beneficiaries. The case is, therefore, dif-j 
ferent from Haskins Bros & Co. v. Morprvthaul 
(5(> App. D. C. 178, 85 F. (2d) 677, for here, as woj 
have seen, the money is entirely a private fund as! 
1 o which the Treasurer is a mere custodian f<»ii 
private interests and the United States as suchj 
are strangers. It is not public money nor money! 
subject to the appropriation of Congress, and; 
therefore it is not money which Congress can dis-j 


i 
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pose of. In this view the principle announced by 
us in Orinoco Co. v. Orinoco Iron Co.. 54 App. 
1). C. 218, 296 F. 965, 972, and affirmed by the 
Supreme Court sub nomine Mellon v. Orinoco Iron 
Co., 266 U. S. 121, 45 S. Ct. 53, 69 L. Ed. 199, is 
applicable.” 

This Court further said in language which is pe¬ 
culiarly appropriate to the present case (p. 483): 

“We think the suit is in the nature of an action to 
impress a fund with a trust and compel its resto¬ 
ration.” 

The applicability of the above decision to the present 
case is clear. Two of the defendants in the Deal case, 
Wallace and Julian, are also defendants in this case. 
Their relation to the funds involved in this case is the 
same as their relation to the fund involved in the Deal 
case. The record in the Deal case discloses that fund 
was required to be deposited in the Treasury, with no 
alternative place of deposit as in this case. 

Furthermore, suits have often been filed against 
state officials; and the defense has been interposed 
that the suit was in effect one against the state. Fed¬ 
eral courts have rejected this defense where the state 
did not appear to have title to or an interest in the 
property or the fund 51 . The decisions of these courts 
proceed upon the principle that, where the state has 
no interest in the fund in suit, it will not profit in any 
way by retention of the fund or suffer in anywise by 

Allen v. United States (C. ('. A. 1st), 2S5 Fed. GTS; MeCreery En¬ 
gineering Co. V. Massachusetts Fan Co. (C. ('. A. 1st), 19.") Fed. 498; 
Porter V. Ileha (C. C. A. 2d), 12 F. (2d) 513; State Hoard of Escheats 
v. Klump (C. C. A. 6th), 38 F. (2d) 625; Hobbs v. Occidental Life Ins. 
Co. (C. C. A. 10th), 87 F. (2d) 380; Morrill v. American Reserve Bond 
Co. (W. D. Mo.), 151 Fed. 305; Republic Casualty Co. v. Scandinavian- 
American Bank (W. D. Wash.), 2 F. (2d) 111; /lean v. Stoddard 
(N. D. N. Y.), 2 F. (2d) 62. 
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surrender of the fund; that a judgment of the couH 
respecting the fund does not subject the state to dimi¬ 
nution of its assets or reduction of its revenue; that 
disposition of the fund involves no pecuniary interest 
of the state; and that such suits do not involve any 
sovereign rights of the state nor impair its political 
functions. Since states have the same immunity froijn 
suit as the Federal Government, these decisions are 
applicable here. Tindal v. Wesley, 167 U. S. 204. 

This suit does not attempt to control the perfornj- 
ance of obligations of the United States in a political 
capacity or to interfere with its fiscal operations. The 
judgment prayed for would not require the defendants 
to act contrary to the express mandate of any particu¬ 
lar statute. It is not, therefore, against the United 
States. Compare Minnesota v. Hitchcock, 185 U. £j. 
373, 386; Houston v. Ormes, 252 U. S. 469. 

The court below relied upon Haskins Bros. (0 Co. V. 
Morgenthau, 66 App. D. C. 178, 85 F. (2d) 677; Hi chi 
mond, F. & P. R. Co. v. McCarl, 61 App. D. C. 29d, 
62 F. (2d) 203, and O’Connor v. Rhodes, 65 App. I). (1. 
21, 79 F. (2d) 146. These cases are, however, disj- 
tinguishable. 

In Thompson v. Deal, supra, in his dissent Mr. Jusf 
tice Stephens relied upon the Haskins Bros, case; but 
the majority of the court held that decision inapplij 
cable, saying (p. 482): 

“* * * The case is, therefore, different from Il«s\ 
kins Bros. <{■ Co. v. Morgenthau, 66. App. J). C. 178; 
85 F. (2d) 677, for here, as we have seen, the! 
money is entirely a private fund as to which thei 
Treasurer is a mere custodian for private interests! 
and the United States as such are strangers. It! 
is not public money nor money subject to the! 
appropriation of Congress, and therefore it is not; 
money which Congress can dispose of. * * *” 


i 
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These observations are applicable to the parity pay¬ 
ment fund; and just as the Deal case was different 
from the Haskins Bros, case, so is this one. The prin¬ 
cipal difference between the Haskins Bros, case and 
this one may be summarized as follows: 

In the Haskins Bros, case, the money sued for “was 
exacted as a tax”; the parity payment fund was de¬ 
rived from private contribution. In the Haskins Bros. 
case, the money sued for represented “a trust fund 
created by Congress”; in this case the trust was cre¬ 
ated by the distillers. In the Haskins Bros, case, the 
plaintiff had no contract covering the use of his money; 
in this case the distillers had a contract especially pro¬ 
viding that the money shall be paid to others than the 
United States. In the Haskins Bros, case, instead of 
disavowing a further interest in the fund, Congress 
retained control over it by providing that, upon cer¬ 
tain events happening in the Philippine Islands, no 
further payments should be made to them; in this case, 
Treasury Department reports have stated - ’’" that this 
is a trust fund not available to the Government and, 
as hereinafter shown, Congress has disavowed further 
interest in the fund by directing disbursements of it 
in accordance with the “terms of the trust.” 

Richmond, F. & P. R. Co. v. MeCarl , supra, is not 
exactly an authority on the point to which it was cited 
by the District Court. In that case, there was involved 
a fund in the Treasury which plaintiff claimed was due 
to it for services performed in carrying mail, etc. The 
Interstate Commerce Commission had directed plaintiff 
to pay a still larger sum to it under the Recapture 
Clause of the Interstate Commerce Act which required 
carriers to pay all excess earnings to the United 



i2 Sec (d), supra, p. 
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States for use as a general railroad contingent fund 
for the protection of weaker lines. The Comptroller 
General sought to offset the amount due plaintiff for 
services against the amount which the Interstate Comj- 
merce Commission claimed that plaintiff owed under 
the Recapture Clause. Following a ruling by the Suj- 
premo Court, this Court held that the “excess” earul¬ 
ings did not belong to the carrier; that while it was 
not public money, it was money which the United 
States controlled and which it was charged with the 
duty of conserving for purposes specified in the Inter! 
state Commerce Act. This Court, however, pointed 
out that the United States was authorized to withhold 
payment on an allowed claim, while the United States 
has a counterclaim, only until suit can be instituted 
on the counterclaim and judgment rendered thereonj 
The lower court had dismissed plaintiff’s prayer for 
an injunction against withholding money due by thej 
Government to the plaintiff. While this Court affirmed] 
it nevertheless pointed out (p. 208) that “the trialj 
court should have put appellee on terms either to com-j 
ply with the statute (18 Stat. 481) or suffer the in-j 
junction to issue.” As explained in the decision itself j 
the judgment was affirmed merely because, after the 
appeal had been taken, the United States and the Tin 
terstate Commerce Commission had instituted suit to 
compel plaintiff to comply with the Commission’s order! 
under the Recapture Clause. Moreover, this Court] 
specifically stated that the decision of the lower court! 
was affirmed “without prejudice to appellant to renew! 
the motion as to any excess admittedly due it in exccssj 
of the claim of the government, if such excess is with-! 
held.” ! 
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Obviously the effect of the decision is that, unless 
the United States sued to establish its counterclaim, 
plaintiff’s suit was properly brought; and it was not 
a suit against the United States. 

As in the Haskins Bros, case, there are important 
distinctions between the facts in this case and the facts 
in the other cases relied upon by the District Court. 
In the Richmond F. <& P. R. Co. case excess earnings 
were taken from railroads by Congress; and in 
O'Connor v. Rhodes, the controller of the currency 
had taken over assets of defunct banks pursuant to 
congressional mandate. In each case, the power to 
take, to hold and to distribute came from Congress. 
These were political functions well within the power 
of the Federal Government; a suit to control or affect 
the exercise of such functions was, therefore, said to 
be a suit against the United States. In this case, how¬ 
ever, Congress had not authorized the taking of the 
Paritv Payment monev from the distillers; it was a 
voluntary contribution. The direction as to its use 
came only from contributors. Clearly, therefore, the 
incidents of federal control of funds which existed in 
the cases relied upon by the District Court are absent; 
and there is nothing to sustain the claim that this suit 
interferes with the exercise of a governmental func¬ 
tion. For this reason, these decisions are not con¬ 
trolling here. 

Upon the facts, the terms of the contract involved, 
and applicable statutes, this case is controlled by tin* 
Deal case rather than by any of the three cases relied 
upon by the District Court; and as in the Deal case, 
the decision in this case should be that the United 
States has no such interest in the fund as to make it 
an indispensable party. 
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This money was not collected under any act of Con- j 
gress. The contract under which it was contributed j 
vested no title to the fund in the United States. No j 
statute authorizes distribution of this money by the i 
United States. No loss will fall upon the United j 
States if the money is now returned to the contribut- j 
ing distillers. The United States has not claimed the I 
fund. There is only a suggestion, by motion to dis- i 
miss, that the fund belongs to the United States. Ju- ! 
risdiction of the court, in such cases, cannot be defeated j 
by a mere suggestion. South Carolina v. Wesley, lf>r> I 
IT. S. 542. ' " ! 

The only cases where jurisdiction of the courts has ! 
been denied are those where it clearly appears, either 
as a matter of law or from the facts admitted or 
proved, that title to the property sued for is in the j 
sovereign or where the suit seeks to control the sov¬ 
ereign in its political capacity or its fiscal matters. ; 
This is not such a suit; and jurisdiction should not be 
denied to this plaintiff. i 

C. The United States is not a Necessary Party to a Suit 
to Enforce Equitable Interests in This Fund Be- j 
cause Defendants Have a Ministerial Duty to Dis- , 
burse It According to the Terms of the Trust. 

i 

The District Court held that, assuming though not 
declaring that a trust existed, Secretary Wallace was 
not the trustee but the United States was. This was 
error. As pointed out above, the Secretary of Agri¬ 
culture was the trustee and the United States Treas¬ 
ury is the mere place of deposit for the fund selected 
by the Secretary in the discretion given him by the 
Marketing Agreement. However, even assuming ar¬ 
guendo that the United States is trustee, it has directed 
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that the trust functions be discharged by its officers, 
who are subject to suit under long established deci¬ 
sions. 

Where the Government has no claim to a fund and 
Congress has directed its payment in a certain man¬ 
ner, officers of the Government have a ministerial duty 
to pay it as directed. Any one having an equitable 
claim upon the fund may sue the officers charged with 
the duty of disbursing it. Such suit is not one against 
the United States. Houston v. Ormes, 252 U. S. 469; 
\Orinoco Co. v. Orinoco Iron Co.. 54 App. D. C. 218, 296 
|Fed. 965, affirmed sub now. McUou v. Orinoco Iron Co., 
|266 U. S. 121; Roberts v. Consaul. 24 App. D. C. 551, 
1 562. 

I Plaintiff contends that the Permanent Appropriation 
Repeal Act, 1934 c. 756, 48 Stat. 1224, Sec. 19 (U. S. 0., 
Title 31, Sec. 725r), directs disbursement of the Parity 
Payment Fund according to the “terms of the trust;” 
that the “terms of the trust” include terms implied as 
well as expressed; that there is an implied direction 
from the distillers that if the fund is not used as di¬ 
rected, it must be given back; that since the express 
trust has failed, there is no longer any discretion left 
in the Secretary and lie is under a ministerial duty to 
refund the money to the contributors—a mere clerical 
job; and that these defendants can be compelled to 
discharge that duty. 

The District Court held otherwise, saying (R. 32): 

“Of course, it lies within the competency of the 
Congress to direct the payment of this parity pay¬ 
ment fund to the plaintiff and other contributing 
distillers. The plaintiff insists that this has been 
done, but, with this contention, 1 cannot agree. 
The Permanent Appropriation Repeal Act of 
June 26, 1934, supra, clearly contemplates a trust 
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fund held under such “terms of the trust” as af¬ 
ford clear direction for the disbursement of such 
fund. The instant proceedings are brought for the 
purpose of supplying directions for the return of 
the fund, which are not contained in the marketing 
agreement. In the absence of such “terms of the 
trust,” which show the beneficial ownership of the 
fund, I do not understand the statute to authorize 
such disbursement. In this connection, it is sig- 
nificant that succeeding sections of that statute 
specifically enumerate funds of much less public 
concern and amount than the one here in contro¬ 
versy, which was held in the Treasury at the time 
of the passage of that legislation.” 


This was error, as the context and legislative history 
of the Permanent Appropriation Repeal Act, 1934, 
clearly show. 

A subcommittee of the House Committee on Appro¬ 
priations on February 12, 1934, began hearings on the 
question of “permanent appropriations.” The com¬ 
mittee had no bill before it at that time; but began 
with an introductory statement to the effect that the 
practice of making permanent appropriations had 
grown, from 1798 to date, so that it then knew of 370 
items of this character permitting, without any scru¬ 
tiny by Congress, the expenditure of two billion dollars 
for the year 1935. It further pointed out that in addi¬ 
tion to the acts of Congress establishing permanent 
automatic appropriations “there are numerous deci¬ 
sions of the Comptroller General, having the effect of 
acts of Congress, directing the ear marking of certain 
funds, called ‘special funds,’ in the Treasury to be also 
automatically disbursed.” 53 


;.:t “ Permanent Appropriations”—Hearing before the Subcommittee 
of the House Committee on Appropriations, 73rd Cong., 2d Soss., p. 2. 
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The first witness at public bearings hold on Febru¬ 
ary 21, 1934 was W\ A. Jump, Budget Officer of the 
Department of Agriculture. His testimony answers 
the comment of the District Court—that the Perman¬ 
ent Appropriation Repeal Act, 1934, did not specify the 
Parity Payment Fund although it specified other funds 
of less significance. He said:'”* 

“Mr. Jump. Before speaking on this item, 1 
would like to say a word for the information of 
the committee in a general way to this effect, that 
the Department of Agriculture, I believe, has a 
good reputation with this committee for coming 
before it well prepared with some systematic plan 
of presenting to the committee the things that we 
are asked to explain. However, I am afraid we 
will lose that reputation this morning for the rea¬ 
son that we have not had time to prepare the data 
covering these permanent items in a systematic 
way. Last year when I received a letter from 
this committee asking about this subject I pre¬ 
pared some quite extensive data. As you will re¬ 
call, we were merely asked then to he prepared to 
come up here on these items, but we were never 
called upon at that time. This year we did not get 
your request in time to make the kind of system¬ 
atic presentation that we would like to make. The 
clerk of the subcommittee said if we could possibly 
appear for a hearing here on Wednesday he would 
like to have us do so, and we are here on that 
basis. Some of these items are so obscure that it 
is difficult to pick them up on short notice. I should 
like to have had a week or 10 days to prepare 
to meet your purposes this morning. That, gen¬ 
tlemen, is more or less of the background of the 
testimony that we are in shape to give this morn¬ 
ing. 

“Mr. Griffin. Have you followed our statement 
in preparing your data? 


Ibid, p. 6. 
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“Mr. Jump. T have found that what we had 
prepared last year would be valueless for this 
year’s purposes, because the figures would all 
be back figures. From my talk with the clerk, 
I understand we are to deal not only with per¬ 
manent appropriations that are active and in con¬ 
stant use, but also with permanent appropriations 
which are no longer active and which are really 
dead and buried so far as we are concerned. I 
did not understand this last year, so that the 
presentation of the list we prepared then would be 
valueless to the committee now. 

“Mr. Griffin. Does that cover the statistics 
which are requested in our letter? 

“Mr. Jump. Yes, sir; but it would only come 
up to the fiscal year 1933, because since we pre¬ 
pared that data we have the fiscal years 1934 and 
estimates for 1935. I would like to give the testi¬ 
mony today, and later on file with the committee 
a systematic presentation of it. I believe we will 
be able to satisfactorily answer your questions in 
a general way this morning.” 

The subcommittee concluded its hearing on April 2, 
1934, with the testimony of Comptroller General Mc- 
Carl. During its hearings, the committee heard testi¬ 
mony from all Government departments and received 
testimony on manv trust fund accounts. But neither 
the Committee nor the Comptroller General was able 
to ferret out all of them. 

On April 30, 1934, H. R. 9410 was introduced in the 
House'"'’. The bill emanated from the subcommittee on 
Permanent Appropriations whose hearings have been 
described above’’' 1 . When the Committee held hearings 
on the bill itself, the Department of Agriculture did 

55 Cong. Record, Vol. 78, Part 7, p. 77*27. 

5« House Report No. 1414, 73d Cong., 2d Sess., p. 1, to accompany H. 
R. 9410. 
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not furnish the Committee with any information about 
the Parity Payment Fund. The Department of Agri¬ 
culture did not even advise the Comptroller General as 
to this fund until April 19, 1934. (See Appendix B). 
This was after the hearings had closed. This clcarlv 
accounts for lack of reference to the fund in the bill. 
Furthermore, the Committee recognized that it might 
have overlooked some particular funds. In reporting 
out the bill, the Committee discussed the very point 
the District Court thought to be controlling. It said": 


“In keeping with this thought, the committee 
applied itself to the task of listing in subsection 
[(b) of this section, all funds of a trust nature ap¬ 
pearing on the books of the Government. It is 
tyuite possible that some accounts that should hare 
(been included in the list hare been inadvertently 
}omitted . If so, it will not be a difficult matter 
^for the particular department, bureau, or official, 
^administering such an account, if of a character 
fanalagous to those named in this section, to have 
|it established as a trust fund for which appropria¬ 
tion is made by the terms of this act.” (Italics 
lours) 


This effectively disposes of the District Court’s con¬ 
clusion that, because the Permanent Appropriation 
Repeal Act did not specifically mention the Parity 
Payment Fund, it was not intended to be within the 
trust funds appropriated by Congress in that Act. 
Congress did not intend the rule of expressio unius est 
exclusio alterius to apply; and the District Court went 
contrary to the expressed intent of Congress when it 
applied that rule. 

H. R. 9410 divided money in the Treasury into two 
classes—i.e., money belonging to the Government and 


- Ibid, p. 12. 
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money which did not. The latter were the trust funds] 
This accounts for the fact that while many sections of 
the bill repealed long term appropriations, two sections 
of the bill are devoted to trust funds and are in them-* 
selves permanent appropriations. 

The reason for this is apparent from the statement 
of Senator Hayden, Chairman of the Senate Commit-j 
tee on Appropriations, who had charge of the bill; 
in Senate 3 ". Explaining the trust provisions, he said 
(Cong. Record, Vol. 78, Part 10, p. 11,118): 

i 

“The second principle is that wherever moneys 
have been placed in the custody of any institution] 
of the Government in the nature of a trust—] 
money that does not originate from taxation bu^ 
is in the nature of a gift for the purpose of th<3 
trust—we would not disturb trusts of that nai 
ture.” 

j 

The two sections of the bill which appropriate trus^ 
funds were Sections 21 and 22. They later became] 
Sections 19 and 20 of the Permanent Appropriation 
Repeal Act, 1934. 

The provisions of Section 19 (U. S. C., Title 31] 
Sec. 725r) are: 

“Provided, That donations, quasi-public and un¬ 
earned moneys carried in official checking ac-j 
counts of disbursing officers and of others re-] 
quired to account to the Comptroller General * * *, 
administered bv officers of the United States bv 
virtue of their official capacity, shall be deposited 
similarlv into the Treasure as trust funds and are 
hereby appropriated and made available for dis¬ 
bursement under the terms of the trust.” 

'•» Recourse may he had to statements ol’ those in charge of the bill.j 
United States v. (treat Northern Hailu'di/ Co., 2S7 U. S. 144. 
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The material provisions of Section 20 (U. S. C., 
Title 31, Sec. 725s) are: 

“The funds appearing on the books of the Gov¬ 
ernment and listed in subsections (b) and (c) of 
this section shall be classified on the books of the 
Treasurv as trust funds. All monevs accruing to 
these funds are hereby appropriated, and shall be 
disbursed in compliance with the terms of the 
trust. Hereafter moneys received by the Gov¬ 
ernment as trustees analogous to the funds named 
in subsection (b) and (c) of this section, not other¬ 
wise herein provided for, * * * shall likewise be 
deposited into the Treasury as trust funds with 
appropriate title, and all amounts credited to such 
trust-fund accounts are hereby appropriated and 
shall be disbursed in compliance with the terms 
of the trust; * # V’ 

These two sections are in pari materia; yet they are 
intended to reach three different classes of funds, each 
distinguished from the other by its character of de¬ 
posit with the Government. Section 19 is intended to 
cover “funds in official checking accounts of disburs¬ 
ing officers.” Section 20 is intended to cover both 
those funds then known to the Committee to be listed 
on the books of the Treasury and also those thereafter 
received by the Government. 

In spite of the fact that some of the money which 
did not belong to the Government was in one deposi¬ 
tory, some of it in another, and still other such money 
was expected to be received from time to time in the 
future—in spite of these differences, Congress made a 
permanent appropriation of all of it. That is, Con¬ 
gress directed that all such moneys be disbursed ac¬ 
cording to the “terms of the trust.” 

What did this mean ? The District Court concluded 
that it did not mean that trust funds were to be re- 
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turned to the donor in the absence of clear directions! 
to that effect by the donor at the time he contributed! 
the money. This much is obvious from the Court’s! 
statement (R. 32): 

i 

i 

“The instant proceedings are brought for the pur-'j 
pose of supplying directions for the return ofj 
the fund, which are not contained in the market-1 
ing agreement. * * * I do not understand the! 
statute to authorize such disbursement.” 

i 

i 

However, according to the explanation given to the i 
two trust sections by the Committee on Appropria-j 
tions, it clearly appears that Congress intended that! 
such money should be disbursed according to the intent! 
of the donor, however and whenever that might be- j 
come apparent. The Committee’s statement clearly | 
indicates that under no circumstances should the Gov- i 
eminent keep the money. The Committee said (House j 
Report No. 1414, supra, pp. 11-12): 

“As a matter of sound fiscal policy, all moneys ! 
in the hands of officers of the Government by rea¬ 
son of their official capacity should be covered into ! 
tlie Treasury and any subsequent disbursement ! 
thereof made only as a result of appropriations | 
made by Congress. This policy the committee is j 
endeavoring to effectuate in this section by re- i 
quiring that unearned moneys carried in official 
checking accounts of disbursing officers, and quasi¬ 
public moneys and donations administered by offi- i 
eers of the United States shall be deposited in j 
trust-fund accounts in the Treasury, from which 
disbursements can be made on duly approved ac¬ 
countable warrants. * * * 

* * * 

“The hearings conducted by the committee have 
disclosed that there has been no uniformly con- 
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sistcnt policy employed in the classification of 
funds. Accounts bearing all characteristics of a 
trust fund have been classified, in some instances, 
as special funds, and vice versa. Some trust 
funds which assume the form of contributed funds 
have not been given that classification. Thus, 
further evidence is presented of the desirability 
of having onlv two classifications of funds as in- 
dicated in the forepart of this report. 

‘‘The Comptroller General, in effectuating his 
highly commendable purpose of bringing all 
moneys in which the Government has either a 
direct or indirect interest into the Treasury, has, 
it would seem, transgressed upon a power belong¬ 
ing solely and exclusively to Congress—namely, 
the power of appropriation of moneys in the 
Treasury of the United States. The Committee is 
unanimous in its approbation of the course being 
followed by the Comptroller General in requiring 
that moneys, held and administered by Govern¬ 
ment officers, be deposited into the Treasury, 
where proper account and audit may be made of 
all disbursements, but it cannot follow any line 
of reasoning that will allow the Comptroller Gen¬ 
eral, without specific authority, to permit the with¬ 
drawal of moneys so deposited in the Treasury 
without the express appropriation thereof by Con¬ 
gress. The constitutional provision touching on 
this matter is unambiguous and direct. Once 
monevs are covered into the Treasure, regardless 
of the nomenclature that may be applied to the 
account in which they are deposited, they are 
bound by the constitutional inhibition that ‘No 

monev shall be drawn from the Treasure but in 
• » 

consequence of appropriations made by law.' To 
permit any deviation from a hard and fast rule 
in this matter is clearly to circumvent the Consti¬ 
tution and leave the door open to future abuse. 

“In keeping with this thought, the committee 
applies itself to the task of listing in subsection 
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(b) of this section, all funds of a trust nature 
appearing on the books of the Government. It 
is quite possible that some accounts that should 
have been included in the list have been inadveri- 
tcntlv omitted. If so, it will not be a difficult matf 
ter for the particular department, bureau, or offif 
cial administering such an account, if of a chart 
actor analagous to those named in this section! 
to have it established as a trust fund for which 
appropriation is made by the terms of this act. 

“In order to close the question as to the right 
of the Comptroller General to approve with* 
drawals of trust-fund moneys without actual api 
propriation thereof by Congress, language has) 
been inserted in this section appropriating the 
moneys in the trust funds listed in this section as-j 
well as in trust funds of similar character estab-j 
lished in the future. While this is in fact a per-j 
manent appropriation in itself, it appears to be 
the most effective way of meeting the problem, and 
is entirely justifiable on the ground that the moneys! 
are not Government moneys, and in no way enterj 
into the fiscal program of the Government, and; 
follows the policy heretofore employed as to all- 
trust funds.” (Italics in original) 


What, then did Congress mean when it used the! 
word “trust ?” Certainly not a perfectly declared trust,! 
for Senator Hayden referred to money “in the na-j 
ture of a trust” and “in the nature of a gift for the! 
purpose of the trust.” The Committee, likewise,! 
spoke of “accounts bearing all characteristics of aj 
trust fund”, “trust funds which assume the form of| 
contributed funds”, “all funds of a trust nature”,! 
‘i 1 trust funds listed in this section” and “trust funds| 
qf similar character established in the future.” Funds: 
listed in Section 20 (U. S. C., Title 31, Sec. 725s) j 
are similar to the fund here involved, as a few random: 

V ' I 

examples illustrate: 


j 

f 
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(17) National Park Service, donations (4e470). 

(19) Extension of winter-feed facilities of game 
animals of Yellowstone National Park, dona¬ 
tions (4c410). 

(27) Funds contributed for flood control, Mississ¬ 
ippi River, its outlets and tributaries 
(8c961.86). 

(28) Funds contributed for flood control, Sacra¬ 
mento River, California (8c946.54). 

(32) Topographic survey of the United States, con¬ 
tributions (6c303). 

(33) National Institute of Health, gift fund (2c616). 

(34) National Tnstitutite of Health, conditional gift 
fund (2c617). 

(41) Contributions to International Boundary Com¬ 
mission, United States and Mexico (lc398). 

(49) Funds contributed for improvement of roads, 
bridges, and trails, Alaska (4c*52S). 

(64) Funds contributed for improvement of (name 
of river or harbor). 

(65) Funds advanced for improvement of (name of 
river or harbor). 

(66) Funds contributed for Indian projects. 

(70) Memorial to 'Women of World War, Contribu¬ 
tions (0c*075). 

(71) Funds contributed for Memorial to John Erics¬ 
son (0sl63). 

(72) American National Red Cross Building, Con¬ 
tributions (0c426). 

(78) Funds Contributed for Flood Control (name of 
river, harbor, or project). 

Since these funds are trust funds within the mean¬ 
ing of the appropriation by Congress, the Parity Pay¬ 
ment Fund is also a trust fund within the meaning of 
the phrase “terms of the trust.” 

It will be noted that Section 19 deals with “dona¬ 
tions” and “quasi-public” money. The Parity Pay¬ 
ment Fund came within either of these terms. It was 
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treated by the Secretary of the Treasury as a “con-; 
tributed” account when he reported receipt of the: 
fund to Congress. Donations for a particular pur-j 
pose and contributions are synonomous. On the other 
hand, while testifying before the Committee on Ap-| 
propriations, Comptroller General McCarl, both ver¬ 
bally and in a written statement''", defined “quasi-; 
public” funds in such manner as also to include thej 
Parity Payment Fund. He said (Hearing, supra, p.j 
936: * 

“Hr. Griffin. General McCarl, Mr. Tulloss has; 
handed me a document entitled “ Quasi-Public | 
Funds,” in which he enumerates certain cases; 
coming under that head. Will you explain what 
you mean by “quasi-public funds?” It seems to ! 
me that this calls for a new definition. 

“Mr. McCarl. Quasi-public funds are funds! 
that are not exactly public funds, but in which the; 
Government has such an interest as to require; 
that they be handled through the Treasure of the I 
United States. I have spoken of them several; 
times, and they are really trust funds, although! 
they go beyond trust funds because they are tinged 
with a public interest that requires them to go 
through the Treasury in order that an enduring ! 

5n The statement referred to in McCarl’s testimony contained tlie ! 
following (Hearings, supra, p. 936): 

“There has been brought to the attention of the Congress the : 
matter of requiring an accounting for funds received by officials i 
and agents of the United States in their official capacities to be ' 
held in trust for certain purposes, or for disbursement in the con- j 
duct of activities which often are not directly authorized by law j 
("1930 Kept. pp. 22 to 2<>; 1929 id., pp. 24 to 26, 66, 4 to ;";"]92S j 
id., ]). 1; 1927 id., pp. 4, 6). j 

“Cases in which such moneys are received by the sanction of j 
the administrative office, and where the Government has such an ! 
interest in the funds as to be morally, if not legally, responsible j 
for their receipt and proper application the General Accounting 1 
Office, following the decisions established by its predecessors has re- | 
quested that an accounting therefor be submitted to it through a 
special deposit account with the Treasurer of the United States.” ; 
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\ .record may be made of them, and, also, in order 
\l\that the law of the trust may be applied in their 
11 expenditure. 77 (Italics ours) 

“Mr. Griffin. Did the Comptroller General’s 
office have anything to do with the direction that 
these funds be deposited in the Treasury?” 

“Mr. McCarl. Yes, sir; as to those that are 
now in the Treasury.” 

Attention is next invited to the concluding statement 
of the Committee on Appropriations, above quoted 
(House Report 1414, supra, p. 12): 

“While this is in fact a permanent appropria¬ 
tion in itself, it appears to be the most effective 
way of meeting the problem * * * and follows 
the policy heretofore employed as to all trust 
funds. 77 (Italics ours) 

In other words, appropriating the money for “the 

terms of the trust” follows the policy heretofore em- 

1 »loved. 

•> 

What was that policy? Did it include return of the 
loney to the donor, when it could no longer be used 
or contribution ? 

< The Rivers and Harbors Act of March 4,1915, c. 142, 
38 Stat. 1049, 1053, Sec. 4, authorized the Secretary of 
War to receive from private parties such funds as 
might be contributed by them for the purpose of im¬ 
proving navigation. The act contained a provision 
to the effect that when contributions made by local 
interests were found to be in excess of the actual cost 
of the work contemplated, such excess contributions 
might, with the approval of the Secretary of War, be 
returned to the proper representatives of the contribut¬ 
ing interests. Section 20 (U. S. C-, Title 31, Sec. 725s) 
lists these very funds (see item Xo. 65, supra) and ap- 
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propriates them to the “terms of the trust.” Since 
the former policy was to return all that was not used, 
the phrase “terms of the trust” obviously means the 
same thing. 

Section 11 of the Act of March 3, 1925, c. 467, 43 
Stat. 1186, 1197, provided that wherever local interests 
shall offer to advance funds for river and harbor im¬ 
provements, the Secretary of War might receive such 
funds and expend them for the prosecution of such 
work. The Comptroller General, by decision of Au¬ 
gust 6, 1935 (A—10335), authorized* the Secretary of 
the Treasury to establish a special fund on the books 
of the Treasury which is chargeable with all costs of 
construction, and permitted refunds to contributors 
in those cases where the amounts advanced are in ex¬ 
cess of actual cost. 

The only difference between these two examples of 
the “policy heretofore employed” and the distillers’ 
request for refund is in the distillers’ case the excess 
is 100 per cent of the contribution but through no fault 
of theirs. 

A third instance where the policy heretofore em¬ 
ployed included return of unused contributions is 
found in the testimony given before the Subcommittee 
by A. E. Demarav, Associate Director of the National 
Park Service (Hearing, supra . p. 235). He submitted 
a statement showing cash donations to the National 
Park Service. It listed the amounts expended and 
showed several instances where funds had been “re¬ 
turned to donor.” The most notable was a contribu¬ 
tion of $1,709,237.88 in 1930 by John ]). Rockefeller, 
Jr. Of this amount, $64,310.76 was returned to Mr. 
Rockefeller. Evidently this refund was approved by 
the Comptroller General. In any event, the fact that 
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the refund was made was known to Congress. It was 
within the “policy heretofore employed.” 

What was done in the three examples cited has prob¬ 
ably been done hundreds of times. Congress saw no 
reason why it should not always be done. “Use the 
monev as directed or give it back” is clearly within 
the mandate to disburse according to the “terms of 
the trust.” 

Statements by Comptroller General McCarl, like¬ 
wise, are consistent with the view that the power to 
return contributed money to the donor was within the 
intent of Congress. It will be recalled that he said 
(Hearing, supra , p. 936) that quasi-public money 
should be required to go through the Treasury 

“in order that an enduring record may be made 
by them, and also, in order that the law of the 
trust wap be applied i)i their expenditure .” (Ital¬ 
ics ours) 

What is “the law of the trust.” Beyond question, 
as shown in the iirst part of this brief, it is that when 
the purposes of the express trust can no longer be 
accomplished, the fund must go back to the donor. 
/In many respects, the “law of the trust” in the 
parity payment case is like the situation in Conway v. 
Grand Chute, 16*2 Wise. 172, 155 X. W. 953. There, 
plaintiff and others, assuming a statute to be valid 
which was later declared unconstitutional, paid $4800 
into the town treasury. With this payment, they filed 
petitions stating what part of the county highway they 
desired to be improved. The town refused to levy a 
tax to cover its share of the proposed improvements; 
and the improvements were never made. Subse¬ 
quently the Supreme Court of Wisconsin, in another 
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case, held that the town could not levy the tax. The I 
contributors then assigned their claims to plaintiff, I 
who tiled claim for refund. This was disallowed, and! 
thereafter, the electors of the town voted to spend the ! 
money in other ways than for highway improvement. 

Plaintiff sued for return of the contributions. The ! 

i 

town defended on the proposition that since money ; 
was voluntarily paid into the town treasury it could j 
not be refunded; and that no recovery can be had of j 
money paid under an unconstitutional law. The court ! 
held that the town must return the contribution, sav- ; 

* i 

ing (pp. 174-175): 

i 

“Neither of the rules of law relied on affects I 
the right of the plaintiff here. It is well settled j 
that a person desiring to make a gift, donation or ' 
subscription may make it on condition that the 
donee do some act before the donation becomes ; 
available, and that if there is a refusal to accept j 
the condition the donation may be withdrawn, j 
Numerous cases to this effect are collected in a I 
note in 37 Cyc. 496, and in 45 Cent. Dig. tit. Sub- j 
scriptions, Sec. 14. And if payment is made but \ 
the condition has not been fulfilled the amount 
paid may be recovered back. 37 Cyc. 501 and 
cases cited. Here the subscribers donated $4,800 
for certain specific purposes on condition that the i 
town raise a like amount by taxation. This the j 
town refused to do, and it was decided by this 
court that it could not be compelled to raise the i 
money because the so-called ‘force clause’ of the i 
1911 law was void. The condition on which the 
subscriptions were based was never f ulfilled, hence 
the right to recall them existed.” (Italics ours) 

I 

Furthermore, on general principles, the language 
used by Congress in appropriating trust funds clearly 
covers all terms of the trust, whether expressed or im- 
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plied. The phrase “terms of the trust” is comparable 
to the phrase “terms of the contract.” 'Where con¬ 
tributions are proposed to be made upon certain ex¬ 
press conditions, “the rights of the donors stand upon 
contract.” Printing House v. Trustees, 104 U. S. 711, 
727. It is well settled that any contract includes not 
only the promises set forth in express condition, but 
in addition, all such implied provisions as are indis¬ 
pensable to effectuate the intention of the parties as 
they arise from the language of the contract and the 
circumstances under which it is made. Sacramento 


Nav. Co, v. Salz, 273 U. S. 320. The “terms” clearly 
implied from the entire contract are a part of the con¬ 
tract. American Central Ins. Co v. McIIose (C. 0. A. 
•, 3d), 60 F. (2d) 749. 


Every payment of money to be used for a particular 
ji purpose carries with it an implied agreement that the 
money will be returned if not used for such purpose. 

It therefore follows that repayment to the contribut- 
ing distillers is authorized by Section 19 of the Per- 
| ] manent Appropriations Repeal Act and that such re- 
j 5 payment is but in compliance with “the terms of the 
* i trust.” 


Under the Permanent Appropriation Repeal Act, 
1934, defendants now have a plain official duty with 
respect to the Parity Payment Fund. The perform¬ 
ance of that duty can be compelled by the courts, for 
there is no longer any discretion in the Secretary of 
Agriculture with respect to the distribution for rental 
and benefit payments. That discretion was taken 
away by United States v. Butler, supra, and by If) 
Coni]). Gen. 681 (see Appendix B). All intention to 
exercise that discretion has been abandoned by the 


Secretary himself (see complaint, R. 7). The money 
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is now held in trust, stripped of all of its expressed, 
terms. The only “terms of the trust” which remain! 
are those implied from the Marketing Agreement andj 
from the receipt of the money. These are very simple.! 
They are— filter the money cannot be used as directed ,j 
give it bark. This plain duty is all that is imposed by! 
the Permanent Appropriation Repeal Act, 1934; andj 
it is all that is asked by this suit. 

To execute their duty with respect to the distillers’! 
money will require of these defendants a duty no more! 
complicated than that enforced by the court in Miguel] 
v. McCarl, 291 U. S. 442. There the Supremo Court I 
held that a disbursing officer could be compelled to pavj 
a retirement allowance to an enlisted man in the Phil¬ 
ippine Reserves, although the payment involved a con-! 
struction of several statutes upon which the legal of¬ 
ficers of the government had differed and which this | 
Court itself had considered doubtful. The Supremej 
Court, referring to its previous decision in Roberts v. i 
United States, 17G U. S. 221, said (page 452): 

“The opinion points out (p. 231) that every! 
such statute to some extent requires construction : 
by the officer; that he must read the law and, j 
therefore, in a certain sense, construe it in order | 
to form a judgment from its language what duty i 
he is required to perform. ‘But that does not I 
necessarily and in all cases make the duty of the I 
officer anything other than a purely ministerial j 
one. If the law direct him to perform an act in j 
regard to which no discretion is committed to him, 1 
and which, upon the facts existing, he is bound to ; 
perform, then that act is ministerial, although de- j 
pending upon a statute which requires, in some j 
degree, a construction of its language by the of- j 
ficer.” 
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CONCLUSION. 

In dealing with “other peoples’ money”, it is still 
true, as stated in United States v. Ellsworth, 101 U. S. 
170, 174, and quoted with approval by this Court in 
Thompson v. Deal, supra, that "the principles of equity 
forbid the United States to withhold the same from the 
rightful owner/' 

The judgment below should, therefore, be reversed. 

Respectfully submitted, 

George R. Beneman, 
Norman J. Morrisson, 
Attorneys for Appellant. 

August 30, 1940. 
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APPENDIX A. 

The Agricultural Adjustment Act, approved May 
12, 1933, c. 25, 48 Stat. 31, 34, provided: 

“Sec. 8. In order to effectuate 1 the declared! 
policy, the Secretary of Agriculture shall havej 
power— 

(1) To provide for reduction in the acreage or! 

reduction in the production for market, or both,! 
of any basic agricultural commodity, through] 
agreements with producers or by other voluntary! 
methods, and to provide for rental or benefit pav-j 
nients in connection therewith or upon that part! 
of the production of any basic agricultural com-! 
modify required for domestic consumption, in such! 
amounts as the Secretary deems fair and reason-1 
able, to be paid out of any moneys available for] 
such payments. Under regulations of the Secre-j 
tarv of Agriculture requiring adequate facilities] 
for the storage of any non-perishable agricultural] 
commodity on the farm, inspection and measure-; 
ment of any such commodity so stored, and the] 
locking and sealing thereof, and such other regu-i 
lations as may be prescribed by the Secretary of! 
Agriculture for the protection of such commodity! 
and for the marketing thereof, a reasonable per-] 
centage of any benefit payment may be advanced] 
on any such commodity so stored. In any such 
case, such deduction may be made from the amount! 
of the benefit payment as the Secretary of Agri-| 
culture determines will reasonably compensate for! 
the cost of inspection and sealing, but no deduction] 
may be made for interest. I 

(2) To enter into marketing agreements with! 
processors, associations of producers, and others] 
engaged in the handling, in the current of inter-] 
state or foreign commerce of any agricultural; 


> So in original. 
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commodity or product thereof, after due notice 
and opportunity for hearing to interested parties. 
The making of any such agreement shall not be 
held to be in violation of any of the antitrust laws 
of the United States and any such agreement shall 
be deemed to be lawful: Prodded, That no such 
agreement shall remain in force after the ter¬ 
mination of this Act. For the purpose of carry¬ 
ing out any such agreement the parties thereto 
shall be eligible for loans from the Reconstruction 
Finance Corporation under section 5 of the Recon¬ 
struction Finance Corporation Act. Such loans 

shall not be in excess of such amounts as mav be 

• 

authorized bv the agreements. 

(3) To issue licenses permitting processors, as¬ 
sociations of producers, and others to engage in 
the handling, in the current of interstate or for¬ 
eign commerce, of any agricultural commodity or 
product thereof, or any competing commodity or 
product thereof. Such licenses shall be subject 
to such terms and conditions, not in conflict with 
existing Acts of Congress or regulations pursuant 
thereto, as may be necessary to eliminate unfair 
practices or charges that prevent or tend to pre¬ 
vent the effectuation of the declared policy and 
the restoration of normal economic conditions in 
the marketing of such commodities or products 
and the financing thereof. * * *” (U. C. S., Title 
7, Sec. 608.) 
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APPENDIX B. 


j 


15 Decisions of the Comptroller General 681. 

“(A-55117), (A-67978). j 

i 

“Grain Parity Payments—Voluntary Marketing 

i 

Agreement—Agricultural Adjustment Act. 

i 

i 

* # # 


“Comptroller General McCarl to the Secretary of Ag¬ 
riculture, February 3, 1936: 

“Consideration has been given to your letter of 
November 21, 1935, as follows: 


“Pursuant to authority conferred on him by sec¬ 
tion 8 (2) of Agricultural Adjustment Act (Pub¬ 
lic, No. 10, 73rd Congress, approved May 1^, 
1933), the Secretary of Agriculture, on December 
9, 1933, entered into a voluntary marketing agree¬ 
ment for the distilled spirits industry with memj- 
bcrs of that industry representing a large proporf 
lion of the volume of the business. By its terms; 
the marketing agreement was made effective at; 
12:01 a. m., December 10,1933. On April 17, 1934; 
the Secretary, by proclamation, terminated the 
marketing agreement, the termination to be el*4 
fective at 12:01 a. m., April 18, 1934. This termi-1 
nation was made pursuant to request in writing 
of 7 ij c /f of the contracting distillers, such percent-! 
age being measured by the volume of distilled 
spirits, as provided in article IX, section 1, sub-j 
section (c) of the said agreement. A copy of the' 
marketing agreement is attached hereto. 

i 

i 

“Article IV of said marketing agreement pro-; 
vided: 


‘Section 1. Each contracting distiller agrees to! 
pay for all cereal grain or products thereof,! 
used bv him after the effective date of this agree-' 

• O J 
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incut, in the manufacture of distilled spirits, a 
total amount per unit not less than the fair 
exchange value therefor. The fair exchange 
value shall he promulgated hereunder by the 
Secretarv from time to time. The fair exchange 
value for cereal grains shall be as defined in the 
act: and the fair exchange value for products 
thereof shall be determined in accordance with 
conversion factors to be established by the Sec¬ 
retarv. 

•> 

‘Sec. 2. For the purposes of this agreement the 
Secretary shall promulgate hereunder from time 
to time a current average farm price for cereal 
grains and their products. The current average 
farm price for cereal grains shall be determined 
as provided in the act; and a current average 
farm price for their products shall be deter¬ 
mined in accordance with conversion factors to 
be established by the Secretary. 

‘Sec*. 3. Whenever the sum of (1) the current 
average farm price for any cereal grain or 
product thereof used by contracting distillers, 
plus (2) the processing or other tax under the 
Act, if any, paid with respect thereto or with 
respect to a commodity from which processed 
or derived directly or indirectly, is less than the 
fair exchange value for such grain or product, 
the contracting distillers shall pay the amount 
of such difference (hereinafter known as the 
parity payment) into the Treasury of the United 
States or such other depository as may be desig¬ 
nated by regulations of the Secretary. 

‘Sec. 4. Payments under this section shall be 
made at such times and in such manner, and 
shall be computed in accordance with such re¬ 
quirements as may be prescribed by regulations 
of the Secretary. Such amounts shall be utilized 
for rental or benefit payments or other disburse¬ 
ments under the act made with respect to grain. 
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‘Sec. 5. This article shall not apply to barlejy 
malt.’ 

! 

“Pursuant to the foregoing article, distillers of 
whiskey paid $939,424.55 to the Secretary and dis¬ 
tillers of alcohol for beverage purposes paid 
$137,519.20. These funds, pursuant to the terms 
of article TV, section 4 of the marketing agree¬ 
ment, are required to be used in making rental ojr 
benefit payments or other disbursements unde^ 
the act, with respect to grain. 

“Since the termination of the marketing agree¬ 
ment, the field investigation section has been mak¬ 
ing an audit of the books of each of the signers of 
the marketing agreement, to reconcile the tax re¬ 
turns. A copy of the audit report is enclosed 
herewith. Pending final decision as to the exact 
status of the fund, all collections under the mar* 
keting agreement have been deposited in a special 
account in the Treasury, designated as ‘8055, coli- 
leetions, distilled spirits industry, parity payj- 
ments, trust fund.’ j 

“It should be noted that when the first of the parity 
pavments was received bv the Secretarv of Agrii 
culture, and deposited in the special account, you 
requested, on March 27, 1934, a statement as to 

whv the monevs so received should not be trend'd 
• • 

as taxes, and handled as such in accordance with 
section 12 (b) of the act. Under date of April 19] 
1934, the Department replied, stating in effect that 
tlx* funds so deposited were the proceeds of a 
voluntarv agreement entered into between the See* 
rotary of Agriculture and the distillers, pursuant 
to section 8 (2) of the act, and had no relation toj 
the taxes provided for in section 12 (b). Therc-j 
after, your office did not further question the do-j 
posit of the funds in the special account. 

“The audit being made shows that certain dis-i 
tillers have made parity payments in excess of 
the amount due on the amount of grain actually! 
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used, and that they are preparing to file, or have 
filed, claims for refunds. It is estimated that, 
after all refunds are made, there will be 
$1,036,543.34 on deposit in the special account and 
$89,131.17 still owing:, to collect which actions are 
being: started. 

•"“In view of the foregoing facts, your opinion is 
respectfully requested as to (1) whether or not 
the funds collected pursuant to article 4 of the 
marketing agreement are to be considered (Gov¬ 
ernment funds, or are they to be considered as 
special funds in the custody of the Secretary of 
Agriculture for particular purposes, (2) whether 
1 host* distillers who have made payments in excess 
of the amounts aetuallv due mav be so advised, 
notwithstanding the provisions of section 198, title 
IS, r. S. ('ode (R. S. 5498; Criminal Code 109), 
in order that they may file claims, and (3) whether 
such claims, when and if filed, should be considered 
bv the Secretarv of Agriculture, or handled di- 
rectiy by the Comptroller General. 

“While the agreement between the Secretary of 
Agriculture and the distillers, parties thereto, which 
was operative from December 10, 1933, to April IS, 
1934, was predicated upon section S (2) of the Agri¬ 
cultural Adjustment Act of May 12, 1933 (4S Stat. 34). 
there was involved, also, the unsatisfactory condition 
then existing and that anticipated following repeal of 
eighteenth amendment of the Constitution of the 
United States, of concern to the distilling industry, 
and a plan of correction or control based upon the 
issuance by the Government of permits to operate 
limited to those distillers participating in the agree¬ 
ment. The arrangement was voluntarv and the valid- 
ity thereof with respect to the liability of the distillers 
thereunder appears unaffected by the decision of Jan¬ 
uary 6, 1936, of the Supreme Court of the United 
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States in the Butler case, notwithstanding it was stated 

' ° i 

in section 4 of article IV of the agreement that the 
moneys paid to the United States would be utilized for 
rental and benefit payments or other disbursement4 
under the Agricultural Adjustment Act with respect! 
to grain, and rental and benefit payments under tluj 
act are now prohibited by the decision, supra. 

“The agreement was considered by the parties to be 
mutually beneficial, an aid to agriculture through regu-j 
lation of prices for agricultural commodities used byj 
the distillers, and of advantage to the distillers be- 
cause of the operating permit feature. It apparently 
served its purpose and is ended and the moneys paid; 
and payable to the United States thereunder are proper; 
for depositing in the Treasury. While the agreement; 
contemplated uses of the moneys paid to the United; 
States for certain payments since determined by the; 
Supreme Court of the United States to be in contra-; 
vention of the Constitution, the applicable laws dis¬ 
close no authority in the contracting parties to deter-; 
mine for the Government to what uses the moneys de-j 
rived by the Government in such circumstances should; 
be devoted, and while any such uses prior to January! 
6, 1936, if otherwise correct, need not now be disturbed,; 
credit may not be allowed for further similar disburse-; 
ments. 

“With respect to the condition of underpayments; 
and overpayments for the period of the agreement, il; 
would appear that adjustments are justified as required; 
bv the facts, that is, collection should be made of anv; 
balances due and, in the event of failure or refusal to j 
remit balances due, there should be followed the pro-j 
cedure prescribed in 7 Comp. Gen. 193 for collection ! 
thereof, and refunds may be made if claims therefor! 
are duly filed and supported—such claims to be sub- i 


I 


i 
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milted to this office for preaudit action thereon. There 
would appear to be no duty on your Department t<» 
advise distillers who have made payments in excess of 
the amounts actually due, and in this connection there 
are for consideration the provisions of section 109 of 
the act of March 4, 1909 (35 Stat. 1107). 

“For a reasonable period in which to make such 
adjustments, unless otherwise directed by legislative 
action, the moneys may remain in the fund, 8055, ‘Col¬ 
lections, distilled spirits industry, parity payments, 
trust fund.’ ” 


10 .") 

APPENDIX C. 

On December 29, 1933, and before any parity pay¬ 
ments were made to the Secretary under the Marketing 
Agreement, the following was })romulgated: 

“Amkndmkxt to License Foe the Distilled Siteits 

Industry. 

“Whereas, it is provided by Section 8 of the Act a> 
follows: 


“Sec. S. In order to effectuate the declared policy 
the Secretary of Agriculture shall have power— 

“(3) To issue licenses permitting processors, as¬ 
sociations of producers, and others to engage in 
the handling, in the current of interstate or foreign 
commerce, of any agricultural commodity or 
product thereof, or any competing commodity or 
product thereof. Such licenses shall be subject to 
such terms and conditions not in conflict with ex¬ 
isting Acts of Congress or regulations pursuant 

thereto as mav be neeessarv to eliminate unfair 

• * 

practices or charges that prevent or tend to pre¬ 
vent the effectuation of the declared policy and 
the restoration of normal economic conditions in 
tin* marketing of such commodities or products 
thereof and the financing thereof. * * * 

“(I) To require any licensee under this section 
to furnish such reports as to quantities of agricul¬ 
tural commodities or products thereof bought and 
sold and the prices thereof, and as to trade prac¬ 
tices and charges, and to keep such systems as may 
he necessary for the purpose of part 2 of this title. 

“and— 

“Whereas, by virtue of the authority vested in the 
Secretary by the Act, the Secretary, with the approval 
of the President, has issued regulations entitled ‘(Jen- 




oral Regulations, Series 4, Agricultural Adjustment 
Administration'; and 


“Whkijkas. pursuant to said Act and to said regula¬ 
tions, tin* See ret ary has determined that it is necessary 
to issue licenses in order to eliminate unfair practices 
or charges that prevent or tend to prevent (1) the ef¬ 
fectuation of the declared policy of said Act with re¬ 
spect to domestic commodities and products thereof 
from which distilled spirits are produced, and (2) the 
restoration of normal economic conditions in the mar¬ 
keting and financing of such commodities and products 
thereof; and 

“Whereas, the Secretary has determined that it is 
necessarv to amend the terms and conditions of the 
‘license for the distilled spirits industry’ effective De¬ 
cember l.‘>, lbdd, in order that such terms and condi¬ 
tions may be adjusted to meet conditions obtaining in 
the manufacture and marketing of distilled spirits; 

"Now. Therefore. the Secretary of Agriculture, act¬ 
ing under the authority vested in him as aforesaid: 

“(1) Hereby amends the terms and conditions of 
the aforesaid ‘license for the distilled spirits industry’ 
by striking out section 1 of article III thereof and by 
inserting in lieu of said section 1 of article 111, the fol¬ 
lowing : 


“ ‘ rjXeept as pn>\ men b\ special permit issued 
pursuant to Article V of tin* Marketing Agree¬ 
ment for the Distilled Spirits industry, (or issued 
without regard to tin* terms of said Marketing 
Agreement if the Secretary determines that an 
emergency condition exists which so requires,) 
each distiller shall manufacture distilled spirits 
(including any mash. wort, or wash used there¬ 
for), after the effective date of this License, ex- 




in? 


elusively from cereal grains or their ]>i* 0 (lii(*ts ;j 
and market for beverage use only such distilled! 
spirits now held or hereafter acquired by him as! 
are manufactured from cereal grains or tlieirj 
products.’ j 

“(2) The foregoing amendment to the ‘license for; 
the the distilled spirits industry" shall become effective : 
at such time as the Secretary may declare above his! 
signature attached hereto. j 


“(3) The provisions of the aforesaid ‘license for 
the distilled spirits industry’, except as amended 
herebv, shall continue in full force and effect. 


“Ix Witness Whereof, 1, R. G. Tugwell, Acting ; 

Secretarv of Agriculture, herebv execute this amend- 
« * * • 

nient to ‘license for the distilled spirits industry" in | 
the city of Washington, District of Columbia, on this 
29 day of December, 1933, and pursuant to the pro- ; 
visions hereof declare the provisions of said amend- | 
nient to ‘license for the distilled spirits industry’ to be j 
effective on and after 12:01 A.M., Kastern Standard 
Time, on the 30 day of December 1933. 

! 

(Signed) R. G. Tucwei.l. ; 
Aetiuy Secretary of Ayricnltare." j 
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Stitzel-Weller Distillery, a Corporation, appellant 
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Agriculture of the United States; W. A. Julian, 
Individually and as Treasurer of the United States; 
and Henry Morgenthau, Jr., Individually and as 
Secretary of the Treasury, appellees 


ON APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 

STATEMENT 

I. Generally—Opinion below 

The appeal herein is from a final judgment of the District 
Court of the United States for the District of Columbia, en¬ 
tered February 1. 1940. sustaining appellees’ motions to dis¬ 
miss the appellant’s complaint and dismissing the complaint 
(R. 33). The opinion of the District Court is contained in 
the record at pages 21-33. and is reported in 68 W. L. R. 155. 

II. The nature of the case 

This suit was instituted by the Stitzel-Weller Distillery, a 
Kentucky corporation, on November 21, 193S. for itself and 
on behalf of other distillers similarly situated, against the 
appellees (hereinafter called “defendants”) both in their indi¬ 
vidual and official capacities, to recover voluntary payments 

(l) 
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made under a marketing agreement for the distilled spirits 
industry which the plain tiff-appellant (hereinafter called 
“plaintiff”), numerous other distillers, and the Secretary of 
Agriculture, acting in his official capacity, entered into pur¬ 
suant to the Agricultural Adjustment Act of 1933 (4S Stat. 
31) (hereinafter referred to as “the Act”). Pertinent provisions 
of the Act are contained herein at pages 61-6S as Appendix A. 
The provisions of the marketing agreement for the distilled 
spirits industry are contained in the record at pages 11-18 and in 
this brief in Appendix B. pages 71-80. 

Plaintiff contends that, by virtue of certain language in the 
marketing agreement, the money paid thereunder was subject 
to a trust; that the purposes of the trust were not fulfilled, 
since the fund resulting from the payments is still designated 
as a special account on the books of the Treasury; that the 
purposes of the trust can no longer be fulfilled; that plaintiff 
and vhe other contracting distillers are entitled to the fund 
under the theory of a resulting trust; and that the return of 
the money is authorized by a provision of the Permanent 
Appropriations Repeal Act. 

III. Questions presented 

The District Court ruled (R. 33): 

* * * that the United States is an essential party 
to these proceedings; that no determination of the ques¬ 
tions involved can otherwise be made; and that, as the 
United States has not given its consent to be sued in these 
proceedings, the complaint must be dismissed. 

and this ruling presents the principal question for determi¬ 
nation. 

If the above-quoted ruling was error, then a further ques¬ 
tion is presented, namely: Whether, as a matter of law, the 
facts alleged by plaintiff and admitted by the motions warrant 
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the declaration of a resulting trust in favor of, and payment of 
the fund now in the Treasury of the United States to, the 
plaintiff and others similarly situated. 

IV. Facts admitted by the motions to dismiss 

Since plaintiff in its statement of the “essential facts as stated 
in the Complaint” (Plaintiff’s Br., pp. 2-4>) has indiscriminately 
included its own conclusions of law (which are not admitted 
by defendants’ motions to dismiss), including interpretations 
of the provisions of the Agricultural Adjustment Act of 1933 
and of the terms of the marketing agreement for the distilled 
spirits industry, a summary of the matters admitted by the 
motions and those not admitted by the motions follows: 

Paragraphs 1, 2, 3. and 4 of the complaint (R. 1-2), the resi¬ 
dence and status of the plaintiff and each of the defendants, 
are admitted. 

Paragraph 5 of the complaint (R. 2) states the purpose of 
the suit, and the motions do not admit the conclusions of the 
pleader that the fund was to be used for a particular purpose 
which can no longer be accomplished. 

Paragraph G of the complaint (R.2-3)—The motions admit 
that the plaintiff and others similarly situated contributed to 
the fund, but do not admit the remaining allegations, which 
are mere conclusions. 

Paragraphs 7 and 8 of the complaint (R. 3) set forth inter¬ 
pretations and quotations from the statute, and are not admit¬ 
ted by the motions. 

Paragraph 9 of the complaint (R. 3-4)—The motions admit 
that the Secretary of Agriculture entered into the marketing 
agreement in question on December 9, 1933, pursuant to the 
provisions of section 8 (2) of the Agricultural Adjustment Act 
of 1933, that members of the industry representing a large vol¬ 
ume of the business signed the marketing agreement, and that 
the marketing agreement was terminated on April 18, 1934. 
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Paragraph 10 of the complaint (R. 4) alleges that the plain¬ 
tiff was one of the signatories to the agreement, and this is ad¬ 
mitted. 

Paragraph 11 of the complaint (R. 4-5) contains only a quo¬ 
tation from the marketing agreement. 

Paragraph 12 of the complaint (R. 5) alleges that the con¬ 
tracting distillers made the payments required under article 
IV of the agreement and that the total payments amounted 
to SI .076.943.75, whiskey distillers paying S939,424.55 thereof 
and distillers of alcohol for beverage purposes paying $137,- 
519.20, and these allegations are admitted. 

Paragraph 13 of the complaint (R. 5) sets forth the payments 
made by the plaintiff, and these are admitted. 

Paragraph 14 of the complaint (R. 5) alleges that pursuant 
to section 3 of article IV of the agreement all payments were 
deposited in a special account in the Treasury of the United 
States designated as “S055, Collections. Distilled Spirits In¬ 
dustry, Parity Payments. Trust Fund.” This is admitted by the 
motions. 

Paragraph 15 of the complaint (R. 5-6) contains only con¬ 
clusions of law, which are not admitted by the motions. 

Paragraph 16 of the complaint (R. 6) contains only conclu¬ 
sions of law, except the sentence reading, ‘‘The Secretary has 
made no determination either as to the amounts which he deems 
to be fair and reasonable payments and disbursements to be 
made out of the Parity Payment Fund or as to the conditions 
under which such payments were to be made.” This state¬ 
ment of fact is admitted by the motions, but it is apparent that 
it has no relevance to the issues before the Court, as the market¬ 
ing agreement does not require the Secretary to make any such 
determination. The statute (section S (1)) provides that the 
Secretary shall have power to enter into agreements with pro¬ 
ducers and “to provide for rental or benefit payments in con- 
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nection therewith * * * in such amounts as the Secretary 

deems fair and reasonable.” The Court takes judicial notice of 
the fact that the Secretary did enter into such agreements in 
great volume, as a Nation-wide program, and, further, that 
such agreements and payments were the subject of considera¬ 
tion by the Supreme Court in connection with the processing 
tax held invalid in United States v. Butler, 297 U. S. 1. 

Paragraph 17 of the complaint (R. 6-7) contains only conclu¬ 
sions of law, which are not admitted by the motions. 

Paragraph 18 of complaint (R. 7) contains only conclu¬ 
sions of law, with the exception of the last sentence, “Repay¬ 
ment of said money to the plaintiff has been refused and no 
part of said sum has been so repaid,” which statement is ad¬ 
mitted by the motions. 

Paragraph 19 of the complaint (R. 7) contains only the con¬ 
clusions of the pleader, which are not admitted by the motions. 
The marketing agreement speaks for itself. 

Paragraphs 20 and 21 of the complaint (R. 7-8) contain only 
conclusions of law. 

V. The marketing agreement and license for the distilled 

spirits industry 

A brief summary of the Agricultural Adjustment Act of 
1933, the marketing agreement for the distilled spirits in¬ 
dustry and the license issued in connection therewith will 
serve to reflect the background of this suit. 

A. Statutory background 

The declared policy of the Agricultural Adjustment Act of 
1933 was to establish and maintain such balance between pro¬ 
duction and consumption of agricultural commodities, and 
such marketing conditions therefor, as would correct the se¬ 
vere and increasing disparity between the prices of agricul¬ 
tural and other commodities, which disparity had destroyed 
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the purchasing power of farmers for industrial products and 
broken down the orderly exchange of commodities in com¬ 
merce. (See sections 1 and 2 of the Act, Appendix A, pp.61-62.) 

1. The crop adjustment program 

In order to effectuate this aim. or policy, the Act, among 
other things, authorized the Secretary of Agriculture to enter 
into contracts with farmers (section S (1) of the Act. Ap¬ 
pendix A. p. 62) which obligated the United States to make 
“rental or benefit payments” to such farmers in return for 
their reduction of production of “basic agricultural commodi¬ 
ties." which were defined by section 11 of the Act (Appendix 
A. p. 66) as wheat, cotton, field corn. hogs. rice, tobacco, and 
milk and its products. 

When the Secretary determined and proclaimed that such 
rental or benefit payments were to be made with respect to 
any basic agricultural commodity a processing tax went into 
effect on such commodity which was to be paid by the first 
domestic processor thereof (section 9 (a) of the Act). The 
Act provided that: 

The processing tax shall be at such rate as equals 
i the difference between the current average farm price 
: for the commodity and the fair exchange value of the 
commodity * * * 

but this was the maximum limit of the tax. and the Secretary 
was required to consider the effect of the tax upon consumer 
demand and to fix a lower rate where necessary to effectuate 
the declared purpose of the Act (section 9 (b) of the Act, 
Appendix A, p. 64). 

The “fair exchange value” of a commodity was defined 
to be 

* * * the price therefor that will give the com¬ 

modity the same purchasing pow'er, wfith respect to ar¬ 
ticles farmers buy, as such commodity had during the 
base period specified in section 2. * * * 
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and, together with the “current average farm price/’ was to 
be ascertained by the Secretary of Agriculture from available 
statistics in the Department of Agriculture (section 9 (c) of 
the Act, Appendix A. p. 65). The program thus embodied in 
the processing tax and crop-reduction contracts with individual 
farmers was called the “crop adjustment” program and was 
thought to be authorized by the power to tax conferred on the 
Federal Government by the Constitution. The Supreme Court 
held otherwise in United States v. Butler , 297 U. S. 1. 

2. The marketing program 

The Act also embraced (in sections 8 (2) and S (3), Ap¬ 
pendix A, p. 63) another program intended to effectuate the 
declared policy of Congress, known as the “marketing pro¬ 
gram,” which was based on the powers of Congress under the 
commerce clause of the Constitution. 1 Section 8 (2) of the 
Act (Appendix A, p. 63) authorized the Secretary to enter into 
marketing agreements with processors, associations of pro¬ 
ducers, and others engaged in the handling of any agricultural 
commodity in interstate or foreign commerce; section S (3) 
authorized the Secretary to issue licenses permitting proces¬ 
sors, associations of producers, and others to engage in the 
handling of any agricultural commodity, or any competing 
commodity or product thereof. Such licenses were to be 

* * * subject to such terms and conditions, not in 
conflict with existing Acts of Congress or regulations 
pursuant thereto, as may be necessary to eliminate un¬ 
fair practices or charges that prevent or tend to pre¬ 
vent the effectuation of the declared policy and the res¬ 
toration of normal economic conditions in the market¬ 
ing of such commodities or products and the financing 
thereof. 


1 United States v. Buttrick (C. C. A. 1st) 91 F. (2d) 66, certiorari denied 
302 U. S. 737. 
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The marketing agreements provided for by the Act were in¬ 
tended to effectuate the declared policy of the Act in the 
same manner as licenses; but, while the license imposed obli¬ 
gatory requirements upon handlers subject thereto, the han¬ 
dlers signatory to the marketing agreement voluntarily agreed 
to comply with such requirements. 2 

From the standpoint of handlers of agricultural commodities 
and the products thereof in interstate commerce, the market¬ 
ing agreement and licensing provisions of the Act provided a 
means of establishing and maintaining orderly marketing con¬ 
ditions. The producer was benefited by the increase and 
stabilization of farm prices resulting from orderly marketing. 

B. Conditions in the distilled spirits industry impelling execution of 
marketing agreement and issuance of license 

In the fall of 1933 when the repeal of prohibition with its 
resulting demand for grain and other products used for dis¬ 
tilling purposes was anticipated, some form of regulation 
seemed necessary to prevent disorderly marketing conditions 
which would affect both the farmers and the distillers. Al¬ 
though under normal conditions corn is used to a larger extent 
in the manufacture of whiskey than is any other grain, all 
grains may be used in the manufacture of any type of whiskey. 
“Straight rye whiskey.” “straight bourbon whiskey,” “straight 
corn whiskey,” “straight wheat whiskey,” and “straight malt 
whiskey” and “straight rye malt whiskey” are whiskies dis¬ 
tilled from a fermented mash of grain which must contain, 
respectively, not less than 51% rye grain, 51% com grain, 
80% corn grain. 51% wheat grain. 51% malted barley or 
malted rve. 2 “Blended rye whiskey.” “blended bourbon whis- 

: Yarneil v. Hillsborough Packing Co. (C. C. A. 5th) 70 F. (2d) 435. 437. 

* Regulations No. 5 Relating to Labeling and Advertising of Distilled 
Spirits under the Provisions of the Federal Alcohol Administration Act as 
amended to March 1. 1939. published by the United States Government 
Printing Office, 1939. 
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key.” “blended corn whiskey,’’ “blended wheat whiskey,” 
“blended malt whiskey,” and “blended rye malt whiskey” are 
blended whiskies which must contain, respectively, not less 
than 51% by volume of straight rye whiskey, straight bourbon 
whiskey, straight corn whiskey, straight wheat whiskey, 
straight malt whiskey, or straight rye malt whiskey. 4 These 
bases show that there exists a broad field for the use of the 
cheaper grains in the manufacture of whiskey. The use of 
corn and wheat subjected the distillers as processors (the first 
handler to change the form of a commodity) to a processing 
tax under the Act, which might be as great as the difference 
between the current average farm price and the fair exchange 
value of the commodity. 5 Other cereal grains, such as rye and 
barley, which might be used for distilling purposes, escaped 
this tax. Rye and barley were not made basic agricultural 
commodities until the amendments of April 7. 1934 (48 Stat. 
52S) and May 9, 1934 (48 Stat. (570) were added to the Act. 
Competitive advantages and disadvantages were bound to 
arise. It was obviously desirable and beneficial from the 
standpoint of the distillers to maintain as far as possible 
normal differentials in the prices of all grains in order to main¬ 
tain normal and orderly marketing conditions. Furthermore, 
sugar beets, sugar cane, and molasses, which also were not sub¬ 
ject to a processing tax, could be used to make beverage alco¬ 
hol which in turn could be used in the manufacture of blended 


4 Ibid. 

4 On October 23. 1033. the processing tux on corn was set at 2Se a bushel, 
which rate equalled the difference between the current average farm price 
and the fair exchange value of corn: on November 4. 1933. the processing 
tax was changed to ">c a bushel as of November 1033, and 20e as of 
Deceml>er 1, 1033 (which was the rate set at the time the hearing on the 
marketing agreement was held at which the various distillers, including 
plaintiff, were represented) : on November 29, 1933. the tax was set at 
as of December 1, 1933. (Field Corn Regulations, Series 1, issued by the 
Department of Agriculture and printed by the Government Printing Office.) 
The tax could, of course, again l>e raised. 
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whiskey, 0 gin, cordials, and liqueurs (Plaintiff's Br., p. 26). It 
was anticipated that an unusually large quantity of beverage 
alcohol would be used the first year or so after repeal for the 
rectification (including blending) of whiskey. 7 Numerous 
large industrial alcohol plants were capable of producing bev¬ 
erage alcohol from imported blackstrap molasses much cheaper 
than the grain distillers could produce it from domestic grain. 8 
(Molasses is always cheaper for distillation purposes than 
grain.) Therefore, the grain distillers would either be ex¬ 
cluded from the beverage alcohol field, or, if they produced and 
used beverage alcohol made from grain, would be at a competi¬ 
tive disadvantage with other producers and rectifiers. 5 

Since the anticipated disorderly marketing conditions could 
be avoided, to a large extent, by cushioning the impact of the 
processing tax on existing differentials in the prices of grains and 
imposing restrictions upon the use for beverage purposes of al¬ 
cohol distilled from molasses, and, since the marketing of such 

'Although blended rye, bourbon, corn, wheat, malt and rye malt must 
contain 51% Straight whiskey, “blended whiskey” must contain 20% by 
volume of 100 proof straight whiskey. The remaining percentage must con¬ 
tain a sufficient quantity of whiskey or alcohol so that the mixture at the 
time of bottling is not less than SO proof. Alcohol may be made from either 
grain or molasses. (Regulations No. 5 Relating to Labeling and Advertis¬ 
ing of Distilled Spirits, supra . footnote 3.) 

7 In the fiscal year ending June 30. 1934. alcohol withdrawals for beverage 
use amounted to 16,154,614 proof gallons (Statistics on Industrial and 
Beverage Alcohol, Fiscal Year Ending June 30, 1934. published by the U. S. 
Treasury Dept., Bureau of Internal Revenue. Alcohol Tax Unit) as against 
whiskey withdrawals amounting to 18.875,964 proof gallons (Statistics on 
Distilled Spirits, Fiscal Year Ending June 30, 1934. published by the U. S. 
Treasury Dept.. Bureau of Internal Revenue, Alcohol Tax Unit). Plaintiff 
admits that “The amounts of alcohol used for gin. for blending with whis¬ 
key and as a base of cordials was considerable” (Plaintiff’s Br.. p. 2S). 

"“Since repeal of the Eighteenth Amendment [December 5. 1933] so-called 
industrial alcohol plants have been producing alcohol list'd for beverage 
purposes, chiefly in rectified spirits” (Statistics on Industrial and Beverage 
Alcohol, supra, footnote 7). 

* At that time only one whiskey distiller manufactured and used for 
beverage purposes alcohol derived from molasses. (Statistics on Distilled 
Spirits, supra, footnote 7.) 
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commodities was predominantly interstate in character, sections 
8 (2) and 8 (3) of the Agricultural Adjustment Act of 1933 of¬ 
fered the means of dealing with a situation contemplated to 
affect adversely both the distillers and producers of grain. 

C. Stated purposes and principal provisions of marketing agreement and 

license 

The marketing agreement for the distilled spirits industry 
(Appendix B, p. 71) specifically states in article I that its pur¬ 
poses are two: (1) To correct conditions in the marketing of 
domestic agricultural commodities ordinarily used in the dis¬ 
tilled spirits industry “now existing, or likely to exist after the 
repeal of the Eighteenth Amendment/’ and (2) to effectuate the 
declared policy of the Act. Under article III of the agreement 
(Appendix B, p. 74) each contracting distiller agreed to manu¬ 
facture distilled spirits 10 exclusively from cereal grains or their 
products and to market for beverage use only such distilled 
spirits held or later acquired as were manufactured from cereal 
grains or their products. Under article IV of the agreement each 
contracting distiller agreed to pay for all cereal grains or prod¬ 
ucts thereof, used in the manufacture of distilled spirits, a total 
amount per unit not less than the “fair exchange value” therefor, 
as defined in the Act (Appendix B, p. 74). The Secretary of 
Agriculture was to promulgate from time to time a “current 
average farm” price for cereal grains and their products, to be 
determined as provided by the Act (marketing agreement, art. 
IV, sec. 2, Appendix B, p. 75). The payment of the fair ex¬ 
change value required the use of “parity payments” 11 which 
were to be made: 


10 This article did not apply to rum or brandy or brandy spirits for wine 
fortification (marketing agreement, art. Ill, see. 2, Appendix B. p. 74), 
as those products cannot be made from grain. 

11 The parity payments ranged from 2.3c on wheat (which had a 30? proc¬ 
essing tax in effect) to 30.8? on barley. (Official release by Department of 
Agriculture, February 1, 1934. entitled “Distillers are Notified of Parity 
Payments Due on Grain and Molasses.") 

202094—10-2 
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Whenever the sum of (1) the current average farm 
price for any cereal grain or product thereof used by 
contracting distillers, plus (2) the processing or other 
tax under the Act, if any, paid with respect thereto or 
with respect to a commodity from which processed or 
derived directly or indirectly, is less than the fair ex¬ 
change value for such grain or product, the contracting 
distillers shall pay the amount of such difference (here¬ 
inafter known as the parity payment) into the Treasury 
of the United States or such other depository as may 
be designated by regulations of the Secretary. [Mar¬ 
keting agreement, art. IV, sec. 3, Appendix B. p. 75.] 

Under these provisions the contracting distillers agreed that 
the cost to them (disregarding small variations due to time 
and method of buying on the market) of all grains used by 
them would be the fair exchange value, thereby stabilizing the 
cost to them of each type of grain, offsetting the processing 
tax on corn and wheat and averting disorderly marketing 
conditions. 

Article VIII of the marketing agreement (Appendix B, 
p. 77) provides: 

The contracting distillers hereby apply for and con¬ 
sent to licensing by the Secretary, subject to the appli¬ 
cable General Regulations , Agricultural Adjustment 
Administration. [Italics supplied.] 

That provision incorporates into the marketing agreement any 
benefits to the distillers from such licensing and shows that 
they understood and fully expected, when they signed the 
agreement, that the license would be issued. Plaintiff s con¬ 
tention throughout its brief (particularly, pp. 31-33, 52) that 
the marketing agreement should be considered entirely apart 
from the license is without merit. The license for the dis¬ 
tilled spirits industry was issued contemporaneously, and in 
conjunction, with the marketing agreement and was published 
with the marketing agreement as one public document, of 
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which the Court may take judicial notice. It is set forth in 
this brief in Appendix B. The license was amended pursuant 
to the Act and regulations entitled “General Regulations, 
series 4, Agricultural Adjustment Administration” (Amend¬ 
ment to License for the Distilled Spirits Industry, Plaintiff’s 
Br., pp. 105-106) and such amendment was entirely within 
the scope of plaintiff’s application for licensing “subject to the 
applicable General Regulations, Agricultural Adjustment Ad¬ 
ministration” contained in article VIII of the marketing 
agreement. 

Article III. section 1 of the license (Appendix B. p. 83). appli¬ 
cable to all distillers, provided: 

Except as provided by special permit issued pursuant 
to Article V of the Marketing Agreement for the Dis¬ 
tilled Spirits Industry, each distiller shall manufacture 
distilled spirits (including any mash, wort, or wash used 
therefor), after the effective date of this License, exclu¬ 
sively from cereal grains or their products; and market 
for beverage use only such distilled spirits now held or 
hereafter acquired by him as are manufactured from 
cereal grains or their products. 

A special permit to manufacture designated amounts of ethyl 
alcohol for beverage distilling purposes from products other 
than grain could be obtained by contracting distillers, pursuant 
to article V of the marketing agreement, from the Secretary 
of Agriculture, who was obligated to authorize for such manu¬ 
facture not less than ten per cent of the total of ethyl alcohol 
required for the manufacture of gin or the rectification of dis¬ 
tilled spirits. If the Secretary found that there would not “be 
available an adequate supply of distilled spirits manufactured 
from cereal grains or products thereof,” he could issue addi¬ 
tional permits for manufacture from other commodities. All 
permits, however, were subject to the express condition that 
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the permittee pay into the Treasury of the United States, as 
provided with respect to the parity payment on grain under 
article IV of the marketing agreement. 

* * * an amount, per unit of the commodity used 

' under permit, equal to the parity payment, if any, then 
in effect per equivalent unit of the cereal grain or product 
thereof, if any, normally used, or available for use by the 
permittee. In addition, if no processing or other tax 
under the Act is in effect with respect to the commodity 
! used under permit, the amount to be so paid shall be 
increased by the amount of the processing or other tax 
under the Act, if any, then in effect per equivalent unit 
of such cereal grain or product thereof. [Art. V, sec. 2, 
Appendix B. p. 76.] 

The parity payments on molasses were to be based on conver¬ 
sion factors in terms of corn unless the distillers should estab¬ 
lish to the satisfaction of the Secretary that corn was not 
norriially used or available for use by the distillers (Alcoholic 
Beverage Regulations, Series 1, issued by the Department of 
Agriculture and printed by the United States Government 
Printing Office). 

Thus, the license, for which the distillers applied under the 
terms of the marketing agreement, gave the grain distillers the 
greater share of the market for beverage alcohol to be used 
in blended whiskey, gin, cordials, and liqueurs, by limiting the 
amount of beverage alcohol which could be manufactured from 
molasses. This feature protected the distillers from competi¬ 
tion from industrial alcohol manufacturers in the manufactur¬ 
ing and marketing of the great volume of beverage alcohol 
used directly after repeal. The distillers were further pro¬ 
tected against the small amount of competing molasses bever¬ 
age alcohol which might be marketed by the requirement that 
the processing tax and parity payment on corn be paid per 
equivalent unit of molasses. 
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The provisions of both the marketing agreement and the 
license were to be administered by the Federal Alcohol Control 
Administration (marketing agreement, art. VII, sec. 1, Appen¬ 
dix B. p. 77; license, art. V, sec. 1, Appendix B, p. S3). This 
Administration was to report to the Attorney General and 
the Secretary of Agriculture, for appropriate action by them, 
the facts found by the Administration with respect to viola¬ 
tions of the marketing agreement and license (marketing 
agreement .art. VII, sec. 5, Appendix B, p. 77; license, art. V, sec. 
5, Appendix B. p. S4). Article VII, section 3 of the marketing 
agreement and article V, section 3 of the license provided that 
the Secretary of Agriculture might transfer to the Adminis¬ 
tration or any agency of the Government whose services the 
Administration might utilize in administering its functions 
under the marketing agreement and license, out of funds avail¬ 
able for administrative expenses under the Act. such moneys as 
might be necessary to pay administrative expenses of the Ad¬ 
ministration or such agencies (Appendix B. pp. 77. S4). The 
marketing agreement was executed and the license issued, by the 
Secretary of Agriculture in his official capacity (marketing 
agreement, art. I and signature clause. Appendix B. pp. 73. SO; 
license, art. III. Appendix B. p. 82). 

The whole plan, therefore, which was an exercise of the 
commerce power to prevent disorderly marketing conditions 
by stabilizing the cost of grains to the distiller and encourag¬ 
ing the use of cereal grains, was beneficial to both the dis¬ 
tillers and grain producers. 

Plaintiff in its brief attempts to dissociate the marketing 
agreement and license in an effort to establish that no bene¬ 
fits whatsoever were received by the distillers from the mar¬ 
keting agreement, but that the distillers entered into the 
agreement for the charitable purpose of making a pecuniary 
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contribution to the farmers (Plaintiff's Br., pp. 19-53). All 
of these competing business enterprises are supposed to have 
been simultaneously seized with this charitable impulse. The 
terms of the marketing agreement, considered without refer¬ 
ence to the license, belie plaintiff’s argument. The plan of 
regulation embodied in the marketing agreement and license 
as a whole was found by the Secretary, as stated therein, to 
tend to effectuate the policy of Congress declared in section 2 
of the Act (marketing agreement, signature clause. Appendix 
B, p. SO; license, art. II. Appendix B. p. S2) and thereby 
aided the grain farmers. But the farmers could receive no 
direct benefit from the distillers’ parity payments under the 
marketing agreement, because these parity payments were to 
be used for “rental or benefit payments * * * under the 

Act made with respect to grain” (art. IV, sec. 4, Appendix B, 
p. 75). which were contractual obligations of the United 
States. 

The plaintiff alleges that “members of the industry repre¬ 
senting a large proportion of the volume of business” signed 
the marketing agreement (complaint, par. 9, R. 4). which in¬ 
dicates that it was to their advantage to do so. Further, the 
marketing agreement refers, in article X. section 1 (Appendix 
B. p.i 78). to “The benefits, privileges, and immunities con¬ 
ferred by virtue of this Agreement.” 

D. Utilization of the moneys paid into the Treasury pursuant to the 

marketing agreement 

Article IV. section 1 of the marketing agreement (Appendix 
B. p. 74). which provdes that 

Each contracting distiller agrees to pay for all cereal 
grain or products thereof, used by him after the effec¬ 
tive date of this Agreement, in the manufacture of 
distilled spirits, a total amount per unit not less than 
the fair exchange value therefor. 
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is an unconditional agreement to make parity payments on 
cereal grains. The last clause of article IV, section 3 of the 
agreement, that 

* * * the contracting distillers shall pay the 

amount of such difference (hereinafter known as the 
parity payment) into the Treasury of the United 
States or such other depository as may be designated 
by regulations of the Secretary. 

is also unconditional. Article V, sections 2 and 3 of the 
agreement contain similar provisions for payments on com¬ 
modities other than cereal grains as a condition to the permit 
to use such commodities. These payments were all necessary 
incidents to the plan of regulation to stabilize the cost of 
cereal grains to the distillers, thereby maintaining orderly 
marketing conditions beneficial to both the distillers and the 
farmers, but of more direct benefit to the distillers. 

Other sections of the marketing agreement indicate a util¬ 
ization of the parity payments by the United States. Article 
IV. secton 4 (Appendix B. p. 75) provides: 

* * * Such amounts shall be utilized for rental or 

benefit payments or other disbursements under the 
Act made with respect to grain. 

Article V, section 3 of the marketing agreement (Appendix B, 
p. 76), which is incorporated by reference into article III, 
section 1 of the license (Appendix B. p. S3), provides: 

Such payments shall be utilized in the same manner as 
payments under Article IV [of the marketing agree¬ 
ment]. 

The disposition of the fund is expressed in the alternative, but 
in any event it is to be for “disbursements under the Act.” 

The disbursements under the Act made “for rental or ben¬ 
efit payments’’ were payments of obligations of the United 
States, namely, obligations assumed under contracts entered 
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into with farmers by the Secretary of Agriculture, pursuant to 
section S (1) of the Act, on behalf of the United States, for 
the reduction of production of certain commodities. Other 
“disbursements under the Act made with respect to grain” 
necessarily referred to Congressional appropriations of public 
money for other purposes in connection with grain under the 
Act. At the time that the marketing agreement was executed 
Congress had appropriated by section 12 (a) of the Act (Ap¬ 
pendix A. p. 66) $100,000,000 

* * * to be available to the Secretary of Agriculture 
for administrative expenses under this title and for 
rental and benefit payments made with respect to re¬ 
duction in acreage or reduction in production for mar¬ 
ket under part 2 of this title * * *. 

In addition. Congress had provided in section 12 (b) of the 
Act for another “disbursement” (Appendix A, p. 66): 

In addition to the foregoing, the proceeds derived 
from all taxes imposed under this title are hereby ap¬ 
propriated to be available to the Secretary of Agri¬ 
culture for expansion of markets and removal of sur¬ 
plus agricultural products and the following purposes 
1 under part 2 of this title: Administrative ex¬ 
penses. rental and benefit payments, and refunds on 
taxes. * * * 

Undbubtedly, “disbursements under the Act made with re¬ 
spect to grain” have been continuously made, and will continue 
to be made, for administrative expenses. Aside from that, 
the Court may take judicial notice of the following facts: 12 
(1) On October 4. 1933, the Federal Surplus Relief Corpora¬ 
tion was established; (2) its name was changed subsequently 


“See United States Government Manual, issued by the National Emer¬ 
gency Council and published by the United States Government Printing 
Office, and also Report of Federal Surplus Commodities Corporation for 
Fiscal Year 193S, published by the United States Government Printing 
Office. 
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to Federal Surplus Commodities Corporation; (3) its prin¬ 
cipal activity is to assist the Agricultural Adjustment Admin¬ 
istration in the program for the removal of surplus agricultural 
products; (4) it has been, and is, conducting a. program for 
the removal of surplus supplies of grain. 

In this connection, the Court’s attention is invited to the 
fact that section 12 of the original Agricultural Adjustment 
Act is now codified in Title 7, U. S. C. A., as section 012, and 
that to subsections (a) and (b) thereof, which were enacted 
with the amendments to the Agricultural Adjustment Act of 
1933 of August 24. 1935, has been added subsection (c), mak¬ 
ing further appropriations for the removal of surplus agri¬ 
cultural commodities. 

SUMMARY OF ARGUMENT 

I 

The marketing agreement for the distilled spirits industry 
must be considered a valid contract of the United States, bind¬ 
ing on the parties, because (1) the agreement was entered 
into by the Secretary of Agriculture in his official capacity 
(art. I and signature clause. Appendix B, pp. 73. 80). (2) the 
agreement was ratified, legalized, and confirmed by Congress 
by the Act of June 3. 1937 (50 Stat. 246). (3) plaintiff cannot 
question the power of Congress to authorize or ratify a con¬ 
tract which provides for the payment of money to the United 
States as a necessary incident to a regulation of interstate 
commerce, (4) the fact that rental and benefit payments were 
improper as a purpose for taxation does not affect the validity 
of the marketing agreement, (5) the ratification and legaliza¬ 
tion by Congress of all acts of the Secretary in connection 
with the marketing agreement (50 Stat. 246) and the express 
provisions of the marketing agreement refute plaintiff’s con¬ 
tentions that the Secretary’s action in entering into the mar¬ 
keting agreement and receiving the parity payments lacked 
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Congressional authorization, and (6) plaintiffs statement of 
its cause of action (R. 3-7) is. and must be. based primarily 
upon the validity of the marketing agreement as a contract of 
the United States, since (1) a trust to be executed by Henry 
A. Wallace in his individual capacity cannot be said to have 
failed (assuming that the marketing agreement created a 
trust), and (2) a contract between the distillers and Henry A. 
Wallace, as an individual, would violate the Sherman Act and 
require the Court to leave the parties as it finds them. 

II 

The fund involved herein is in the Treasury of the United 
States and cannot be withdrawn except by Congressional ap¬ 
propriation. Haskins Bros. & Co. v. Morgenthau, 85 F. (2d) 
677, 6S1; Cummings v. Hardee , 102 F. (2d) 622. 62S. 

III 

Section 19 of the Permanent Appropriations Repeal Act does 
not authorize withdrawal of this money from the Treasury be¬ 
cause that section brings into the Treasury, and appropriates, 
trust funds not in the Treasury at the time of the passage of 
the Repeal Act. and all of the trust funds appearing on the books 
of the Treasury at the time of the passage of that Act were 
listed and appropriated by section 20, the parity fund, which 
was then in the Treasury, being omitted. Appropriation stat¬ 
utes should be strictly construed (Act of June 30, 1906, 31 
U. S. C. A. 627). 

IV 

A case for the application of the ministerial duty doctrine 
is not presented, because: 

A. The United States is an indispensable party to any pro¬ 
ceedings in which the Court is requested to determine that the 
parity fund is a “trust fund” which, “under the terms of the 
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trust/’ is appropriated by section 19 of the Permanent Appro¬ 
priations Repeal Act. for the following reasons: 

1. The determination of whether a trust is attached to the 
parity fund will affect the pecuniary interests of the United 
States, as the fund belongs to the United States if there was no 
trust. The ownership of the fund must be determined from the 
terms of the marketing agreement, since there is no element of a 
constructive trust in this case and since, in any event, the Court 
cannot imply a constructive trust where there is an express con¬ 
tract (Johnson v. Igleheart Bros.. 9.5 F. (2d) 4; Schneider v. 
Allis Chalmers Mjg. Co., 219 N. W. 370.373; 190 Wis. .50). The 
marketing agreement is a contract of the United States and an 
action based upon its terms requires its presence in the suit 
(District of Columbia v. Camden Iron Works. 181 U. S. 453; 
Yearslcy v. Ross Constr. Co., 309 U. S. IS). Further, the United 
States was given the possession and control of this fund by 
the terms of the marketing agreement, and such possession and 
control precludes the Court from declaring, without the pres¬ 
ence of the United States, that the fund was subject to a trust 
(Haskins Bros. & Co. v. Morgenthau, supra). 

2. Assuming, arguendo, that the marketing agreement created 
a trust, the Court may take judicial notice that the purposes of 
the trust, i. e.. “rental or benefit payments or other disburse¬ 
ments under the Act made with respect to grain,” have been ful¬ 
filled by appropriations of the Congress; and the United States, 
not having waived its claim to this fund (15 Decisions of the 
Comptroller General 681. Plaintiff’s Br.. pp. 99-104). has a claim 
of recoupment against it (Cleveland Clinic Foundation v. Hum- 
phrys, 97 F. (2d) 849) which requires the joinder of the United 
States in any action seeking adjudication of rights to the fund. 

3. Assuming, arguendo, that the marketing agreement cre¬ 
ated a trust, the United States is trustee of the fund because the 
fund was given into the possession and control of the United 
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States under the terms of the marketing agreement, to be used 
for governmental purposes ( Haskins Bros, dr Co. v. Morgen¬ 
thau, supra; Inland Waterways Corp. v. Young, 309 U. S. 517). 
Everything the Secretary of Agriculture did or was to do under 
the marketing agreement was done or to be done in his official 
capacity for which he had valid authority by virtue of section 
S (2) of the Act and the ratification of the marketing agree¬ 
ment, license, and all acts of the Secretary in connection there¬ 
with by Congress (50 Stat. 246). The Secretary therefore acted 
only in the capacity of an agent of the United States, the obli¬ 
gations of the marketing agreement being those of his principal, 
the United States. Haskins Bros. d‘ Co. v. Morgenthau, supra; 
Yearsley v. Ross Constr. Co., supra. The Secretary of the Treas¬ 
ury and the Treasurer of the United States have no interest in 
this fund as they are but “mandataries of a limited and defined 
commission’’ ( Haskins Bros. & Co. v. Morgenthau, supra, p. 
627). Thompson v. Deal . 92 F. (2d) 47S, is distinguishable on 
the facts and law of the case. 

Adversary representation is always necessary in an action 
involving a trust. McArthur v. Scott, 113 U. S. 340. Since 
neither the beneficiaries of the trust allegedly created by the 
marketing agreement nor the trustee, the United States, can 
be joined in this action, the Court can make no binding deter¬ 
mination relative to the trust. Cf. Haskins Bros. <£• Co. v. 
Morgenthau, supra. 

4. Assuming, arguendo, that a trust was created by the 
marketing agreement which has failed, the United States is 
entitled to show that a resulting trust should be declared in 
favor of the United States, because of the unjust enrichment 
which would otherwise result. Anniston Mfg. Co. v. Davis, 
301 U. S. 337. 

B. Assuming that the case may proceed without the pres¬ 
ence of the United States, nevertheless the Court should not 
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declare that the parity fund is a “trust fund” which, “under 
the terms of the trust,” is appropriated by section 19 of the 
Permanent Appropriations Repeal Act, for the following 
reasons: 

1. The parity fund is not a trust fund, because the language 
in the marketing agreement relied upon by plaintiff as creating 
a trust, i. e M “Such amounts shall be utilized for rental or 
benefit payments or other disbursements under the Act made 
with respect to grain” (italics supplied) (art. IV, sec. 4), shows 
that the parity fund was given to the United States for its 
use in paying its own contractual obligations and for a pur¬ 
pose which could only be accomplished by appropriations of 
the Congress. Consequently, the marketing agreement does 
not meet the requirement that, when the question is whether 
a trust was intended, the language used should “disclose with 
certainty the intent to create a trust” ( Doan v. Ascension 
Parish, 103 Md. 662; 64 Atl. 314; Eschen v. Steers, 10 F. (2d) 
739). be “expressed in unequivocal language” and “admit of 
but one reasonable interpretation” ( Adamson v. Black Rock 
Power S: Irrigation Co., 297 Fed. 905). and “show a desire to 
pass benefits through the medium of a trust, and not through 
some related device” (1 Bogert, Trusts and Trustees (1935) 
sec. 46). Since no trust was created by the marketing agree¬ 
ment. and the parity payments were made voluntarily, with¬ 
out fraud, duress or mistake, the fund cannot be recovered. 
United States v. Edmondstcm, 1S1 U. S. 500. 

2. Assuming, arguendo, that the marketing agreement 
created a trust, the purposes of the trust have been fulfilled 
by the United States and the distillers have no further claim 
to their payments. 

3. Assuming, arguendo, that the marketing agreement 
created a trust the purposes of which have not as yet been 
accomplished, nevertheless the trust has not failed because 






the fund can still be used as a “disbursement under the Act” 
for the expansion of markets and the removal of surplus agri¬ 
cultural commodities, including grain, by the Agricultural 
Adjustment Administration and the Federal Surplus Com¬ 
modities Corporation. Agricultural Adjustment Act of 1933. 
sec. 12 (b); 7 U. S. C. A. 612. 

C. Even assuming that a resulting trust may and should be 
declared in favor of the contracting distillers, the proper par¬ 
ties are not before the Court for the application of the minis¬ 
terial duty doctrine in connection with section 19 of the Per¬ 
manent Appropriations Repeal Act. Section 19 cannot be 
said i to authorize payment directly to the distillers unless 
and until the law of trusts is applied to the phrase “under 
the terms of the trust,” and, since this requires a construc¬ 
tion and application of law which involves judgment and 
discretion on the part of an official and which cannot be de¬ 
termined by the Court and controlled by mandamus (Wilbur 
v. United States, 281 U. S. 206), it cannot be said that sec¬ 
tion 19 prescribes a ministerial duty on the part of the de¬ 
fendants. or any one of them, to pay money directly to the 
contracting distillers, or to any one except the beneficiaries of 
the express trust. And, since the equitable lien theory of the 
ministerial duty doctrine requires representation on the part 
of the beneficiaries of the statute (Houston v. Ormes, 252 
U. S. 469, 473; Doerschuck v. Mellon, 55 F. (2d) 741), who 
in the present case are those entitled to receive the fund 
under the terms of the express trust created by the marketing 
agreement (either the United States or the persons who were 
to receive “rental or benefit payments or other disbursements 
under the Act made with respect to grain”) and who cannot be 
joined in this action, the equitable lien theory of the ministerial 
duty doctrine cannot be applied here. 


D. The ministerial duty doctrine can be applied only 
where there is a statute which in plain and unmistakable 
terms prescribes a duty on the part of an official; if, con¬ 
versely, “the duty is not thus plainly prescribed but depends 
upon a statute or statutes the construction or application of 
which is not free from doubt, it is regarded as involving the 
character of judgment or discretion which cannot be con¬ 
trolled by mandamus’’ ( Wilbur v. United States, 2S1 U. S. 
20(5). It is manifest that there is considerable doubt of the 
application of section 19 of the Permanent Appropriations 
Repeal Act to the fund involved in the present case and, there¬ 
fore, Wilbur v. United States, supra, is controlling here, 

V 

The defendants, as individuals, have no interest in, or au¬ 
thority over, the fund involved herein and have acted within 
their official authority in all respects. Therefore, the action 
cannot be sustained against them as individuals. Haskins 
Bros. & Co. v. Morgenthau, supra; Yearslcy v. Ross Constr. 
Co., supra, 

ARGUMENT 

I 

The marketing agreement must be considered a valid contract 
of the United States, binding on the parties 

Although the validity of the marketing agreement, license, 
or the statute authorizing same was not questioned in the lower 
court (opinion of District Court. R. 31), plaintiff here asserts 
that the marketing agreement was invalid as a contract of the 
United States for three reasons, namely, (1) the Secretary had 
no authority to contract for and receive the parity payments 
(Plaintiff’s Br., pp. 49-51), (2) the Secretary agreed to make 
rental and benefit payments on all grains whereas section 8(1) 
of the Act (Appendix A, p. 02) committed the United States 
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to such payments only on “basic commodities’’ (Plaintiff’s Br., 
pp. 49, 64), and (3) even as to basic commodities, the Secretary 
agreed to make payments in*excess of money appropriated 
therefor (Plaintiff's Br„ p. 64). 

A. The requirement of parity payments was valid as an incident to a 
regulation of interstate commerce 

The marketing agreement for the distilled spirits industry 
was a regulation of interstate commerce, as we have shown 
supra (pages 7-8, 11-16), which was entered into pursuant to 
section 8 (2) of the Agricultural Adjustment Act of 1933, a pro¬ 
vision which remains in the Act with very little change. See 7 
U. S. C. A. 608 (b). Many marketing agreements have been exe¬ 
cuted by the Secretary* under this section of the Act, some of 
them in connection with the issuance of licenses under section 
S (3) of the original Act and others in connection with “orders” 
which were substituted for licenses by the amendments of Au¬ 
gust 24. 1935 (49 Stat. 750). Some of these marketing agree¬ 
ments have been involved in cases where a license or order was 
attacked, and have been upheld either directly or indirectly 
in these cases. 12 All of these marketing agreements required an 
unconditional payment of money, although it was not specified 
that the fund resulting therefrom was to be paid into the 
Treasury of the United States. However, section 8 (2) of the 
Act (Appendix A. p. 63) seems broad enough to authorize an 
agreement which necessitates payment of money into the Treas¬ 
ury in order to accomplish the purposes of the agreement. Even 
if this were not so. Congress nevertheless has authorized such 
a marketing agreement. Section 4 of Public No. 137, 75th Con¬ 
gress. approved June 3, 1937 (50 Stat. 246), which reenacted 
with amendments the provisions of the Agricultural Adjust- 

13 United Staten v. Rock Royal Cooperative, Inc., et ah, 307 U. S. 533; 
Yamell v. H ill*boronyh Parkiny Co.. 70 F. (2d) 433; Edward* v. United 
State*, 91 F. (2d) 767: Wallace v. Hudnon-Duncan Company. 9S F. (2d) 
085. 
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ment Act of 1933. as amended, pertaining to the marketing pro¬ 
gram, provided: 

Nothing in this Act shall be construed as invalidat¬ 
ing any marketing agreement, license, or order, or any 
regulation relating to. or any provision of. or any act 
of the Secretary of Agriculture in connection with, any 
such agreement, license, or order which has been exe¬ 
cuted. issued, approved, or done under the Agricultural 
Adjustment Act. or any amendment thereof, but such 
marketing agreements, licenses, orders, regulations, pro¬ 
visions, and acts are hereby expressly ratified, legalized, 
and confirmed. [Italics supplied.] 

This section operates to cure any defect in the authority 
granted by section S (2) of the Act. since it is well settled 
that Congress may by subsequent enactment give the force of 
law to official action unauthorized when taken and that such 
ratification operates retroactively and amounts to original 
authority. 14 

Plaintiff's argument (Plaintiff’s Br., p. 53) that, wherever 
the Secretary exceeded his authority under the Act in execut¬ 
ing a marketing agreement or issuing a license, section 4 of 
the Act of June 3, 1937, quoted above, does not apply would 
nullify the whole doctrine of ratification and is obviously un¬ 
sound. It would appear, however, from the statement (Plain¬ 
tiff’s Br., p. 53): 

Congress, therefore, did not ratify the agreement or 
license as they were construed by the lower court. 

that plaintiff accepts the clear fact of ratification but disputes 
the correctness of the lower court’s construction of the agree¬ 
ment. 


14 United Staten v. Heinszcn d Coinga»g. 206 U. S. 870. 3.S2; Wilson v. 
Shaw. 204 U. S. 24. 22; Hamilton v. Dillin. 21 Wall. 72. 00; Tiaco v. Forbes, 
228 U. S. 540. 556; Rafter tit v. Smith, Hell d Co.. 257 U. S. 226. 222; Char¬ 
lotte Harbor Rg. v. Welles, 200 U. S. S. 11; Hodges v. Sngder. 201 U. S. 000, 
603; Sleague d Iloyt. Ltd. v. U. S.. 3<»0 V. S. 207. 302; HeXair v. Knott, 
302 F. S. 360. 372-373. 
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It is pertinent here to note that Congress ratified not only 
the marketing agreement and license but all acts of the Secre¬ 
tary in connection therewith , which conclusively refutes the 
contention (Plaintiffs Br., pp. 49-51) that the Secretary had 
no authority to accept the parity payments on behalf of the 
United States. 

From the fact that rental and benefit payments were im¬ 
proper as a purpose for taxation (United States v. Butler, 297 
U. S. 1) it does not follow that such payments cannot be made 
by the United States under any of the powers conferred on 
Congress by the Constitution. Plaintiff has stated, and cor¬ 
rectly, that Congress appropriated moneys, after the Butler 
decision on January 6, 1936, to pay all obligations (including 
rental and benefit payments) incurred under the Act prior to 
January 6. 1936 (Plaintiff's Br., pp. 57-58). Clearly, then, 
the validity of the marketing agreement and its terms and pro¬ 
visions is not affected by this decision of the Supreme Court. 

Therefore, since the marketing agreement was authorized by 
Congress, and, since there can be no doubt of the power of 
Congress to authorize the execution of a contract which pro¬ 
vides for the payment of money to the United States as an 
incident to a regulation of interstate commerce, 15 the parity 
payment provisions of the marketing agreement must be con¬ 
sidered terms of a valid contract which provided for voluntary 
compliance with a regulation of the marketing of agricultural 
commodities in interstate commerce. 

B. There is no inconsistency between the terms of the marketing agree¬ 
ment and the provisions of the statute as to rental and benefit payments 

The argument that the marketing agreement must be 
regarded as not the contract of the United States but as the 

15 Congress may even compel the payment of a “tax,” “penalty” or “con¬ 
tribution” if it is necessary to a regulation of interstate commerce. Mul- 
fordy. Smith, 307 U. S. 3S: Sunshine Anthracite Coal Co. v. Adkins, 60 S. 
Ct. 907, decided by the Supreme Court May 20, 1940; Head Money Cases, 
112 U. S. 580. See also Hamilton v. Dillin, 21 Wall. 73. 
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contract of the Secretary, because the Secretary agreed to make 
rental and benefit payments on all grains whereas section 
S (1) of the Act (Appendix A. p. 62) committed the United 
States to such payments only on “basic commodities” (Plain¬ 
tiffs Br., pp. 49. 64). is unsound. The plain language of arti¬ 
cle IV, section 4 of the marketing agreement answers this con¬ 
tention. That section provides that: 

Such amounts shall be utilized for rental or benefit 
payments or other disbursements under ihe Act made 
with respect to grain. [Italics supplied.] 

Such payments, clearly, were those made “under the Act” by 
the United States with respect to grain. 

C. The Secretary did not, in the marketing agreement, agree to make 
rental or benefit payments in excess of money appropriated therefor 

The argument that even as to basic commodities the Sec¬ 
retary agreed to make payments in excess of money appro¬ 
priated therefor (Plaintiff’s Br.. p. 64) is. clearly, without 
foundation. Nowhere in the marketing agreement is there 
any covenant on the part of the Secretary to make any rental 
or benefit payments to farmers. The only provision in the 
marketing agreement touching on the subject is section 4 of 
article IV. quoted above, providing that the moneys arising 
out of the parity payments should be utilized for such rental 
or benefit payments or other disbursements as might be made 
under the Act with respect to grain. Money had been appro¬ 
priated by Congress for rental and benefit payments “under 
the Act made with respect to grain” (Act, sec. 12 (a), Appen¬ 
dix A. p. 66) and only under plaintiff’s far-fetched suggestion 
that the Secretary was to make additional rental and benefit 
payments “like those under the Act” (Plaintiff’s Br., p. 49) 
could the Secretary have agreed to make payments “in excess 
of money appropriated therefor.” 
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D. Plaintiff’s attacks upon the marketing agreement contradict the 
allegations of the complaint 

It is manifest that plaintiffs attacks upon the marketing 
agreement are for the purpose of inducing the Court to hold 
that the distillers set up a trust fund in which the United 
States had no interest and of which Henry A. Wallace, as an 
individual, was trustee, to make payments to farmers. To 
this end. the argument is advanced that article IV, section 4 
of the agreement, supra, should be interpreted to read that 
‘‘Such amounts shall be utilized for rental or. benefit payments 
or other disbursements like those under the Act made with 
respect to grain*' (see Plaintiff’s Br.. pp. 47-52). Obviously, 
this position is inconsistent with the theory of the case stated 
in the complaint. 

Plaintiff alleges in paragraphs 16 and 17 of its complaint 
(R. 6) that: 

16. The Parity Payment Fund, pursuant to the 
terms of Article IV. Section 4 of the Marketing Agree¬ 
ment. was required to be used in making rental and 
benefit payments and other disbursements under the 
Act with respect to grain, and for no other purpose. 
Under Section S of the Act. the Secretary was em¬ 
powered to provide for such payments and disburse¬ 
ments in such amounts. ... In the absence of 
such determination, no individual to whom the Secre¬ 
tary was allegedly empowered under the Act to make 
payments has any rights to the Parity Payment Fund. 

17. The Parity Payment Fund cannot now be used 
for the particular purpose specified in the Marketing 
Agreement because: 

a. The Secretary does not have legal authority to 
provide for payments and disbursements in the manner 
provided in the Act. 

The admission of the validity of the marketing agreement 
as a contract of the United States is essential to plaintiff's 
claim that, by reason of the decision in United States v. But- 
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ler, supra, the Secretary lacks authority to make rental and 
benefit payments and the trust must fail. 

If a trust relationship was created between the distillers 
and Henry A. Wallace as an individual, the trust has not failed 
by reason of the Butler decision, because there is nothing in 
that ruling to prevent Mr. Wallace as an individual from 
entering into contracts with farmers for rental and benefit pay¬ 
ments and making such payments until the fund is exhausted, 
provided he can get the money out of the Treasury. Such a 
contract between private individuals, however, affecting in¬ 
dustry-wide prices as it did. would violate the Sherman Act, 
and would not enjoy the exemption provided in section S (2) 
of the Act (Appendix A. p. (53) for contracts made by the 
Secretary in his official capacity. The contract being thus 
against public policy, the Court should leave the parties as it 
finds them and deny any relief to plaintiff. 

II 

The fund involved in this case is in the Treasury of the 
United States and cannot be withdrawn except by congres¬ 
sional action 

The Constitution of the United States, article I. section 0. 
clause 7, provides that “No Money shall be drawn from the 
Treasury but in Consequence of Appropriations made by 
Law.” This positive mandate contains no exceptions and the 
courts have so held. In Haskins Bros. <{• Co. v. Morgenthau, 
So F. (2d) 677. this Court stated (p. 6S1): 

We hold these general principles to be axiomatic: 

First, that an act of Congress is necessary for the 

withdrawal of money from the public treasury; 

***** 

In the instant case it is therefore of no consequence 
whether the act under which the tax was collected be 
constitutional or unconstitutional. The fact that the 
tax has been collected and deposited in the treasury 
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by the collecting officials of the government renders 
the custodian of the fund impotent to withdraw the 
! money and disburse it unless and until directed to do 
so by an act of Congress or until the United States 
shall submit to be sued to determine its disposition. 

In Cummings v. Hardee , 102 F. (2d) 022. this Court also 
stated (p. 62S): 

It is, therefore, in our opinion of no consequence 
whether the act of the former Alien Property Cus¬ 
todian was or was not lawful. The fact that he col- 
1 lected the proceeds of the pledged bonds and deposited 
these in the treasury fixes the status of the money and 
renders the Attorney General impotent to withdraw 
it and disburse it unless and until directed to do so by 
an Act of Congress or until the United States shall 
submit to be sued to determine its disposition. 

The same principle was announced in United States ex rel. 
Goodrich v. Guthrie, 17 How. 2S4. 

Ill 

The Permanent Appropriations Repeal Act does not authorize 
withdrawal of this fund from the Treasury 

Plaintiff contends that section 19 of the Permanent Appro¬ 
priations Repeal Act of June 26, 1934, authorizes and directs 
the withdrawal of this fund from the Treasury of the United 
States. The application of the ministerial duty doctrine is 
urged upon the Court (par. 20 of complaint, R. 7-S) and 
cases are cited in which it has been followed. These cases 
hold that a mandamus suit may be brought against an of¬ 
ficer of the Government in his official capacity to compel per¬ 
formance by him of a plain ministerial duty, prescribed by 
statute, to pay out money, and that one who has a claim 
against the party to whom the money is to be paid may join 
that party and the officer in an action to establish the claim 
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and secure payment through the officer. 1 ' 5 The doctrine it¬ 
self is clear but, we think, entirely inapplicable to the present 
case, as will show later herein, infra, pages 34-5S. We sub¬ 
mit at this point that section 19 of the Permanent Appro¬ 
priations Repeal Act does not authorize withdrawal of this 
fund from the Treasury. The portion of that section relied 
on by plaintiff reads as follows (31 U. S. C. A. 725r): 

* * * Provided, That donations, quasi-public and 

unearned moneys carried in official checking accounts 
of disbursing officers and of others required to account 
to the Comptroller General (including clerks and mar¬ 
shals of the United States District Courts), adminis¬ 
tered by officers of the United States by virtue of their 
official capacity, shall be deposited similarly into the 
Treasury as trust funds and are hereby appropriated 
and made available for disbursement under the terms 
of the trust. [June 26, 1934, c. 756, § 19, 4S Stat. 
1232.] 

As showm in plaintiff’s brief (pp. 86-S7), the House Com¬ 
mittee, in reporting out H. R. 9410, w’hich later became the 
Permanent Appropriations Repeal Act. stated that it had 
classified all funds of a trust nature appearing on the books 
of the Government, but that, if some of these funds had been 
overlooked, “it will not be a difficult matter for the particular 
department, bureau, or official administering such an account, 
if of a character analogous to those named in this section, to 
have it established as a trust fund for wffiich appropriation is 
made by the terms of this act.” Section 20 of the Permanent 
Appropriations Repeal Act (31 U. S. C. A. 725s) enumerates 
these trust funds (ninety-one in number and some of them 
amounting to only a few thousand dollars) and appropriates 
them. The purpose of section 19, quoted supra, was to bring 
into the Treasury all moneys in the hands of officers of the 

w See Mellon v. Orinoco Iron Co., 266 U. S. 121. 
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Government carried in official checking accounts, “from which 
disbursements can be made on duly approved warrants” [ital¬ 
ics supplied] (House Report No. 1414. Plaintiff’s Br.. p. 85). 
The parity fund appeared on the books of the Treasury as a 
special account at the time the Committee classified the “trust 
funds" appearing on the books of the Treasury. The fund 
was no doubt omitted from the list of funds appropriated by 
section 20 because the Comptroller General was of the opinion 
that it was money of the United States and transferable to 
the general fund. See plaintiff’s brief, pages 99-104. for opin¬ 
ion of Comptroller General as to the status of this fund, por¬ 
tions of which are quoted in this brief (p. 41). However, the 
reason for the omission is immaterial. The fact remains that 
it was omitted and plaintiff can find no authority in section 
20 for withdrawal of this fund. The attempt to elicit such 
authority from section 19 is equally futile. It is manifest that 
Congress did not intend to appropriate the parity fund, and 
a contrary construction should not be placed on section 19. 
Congress has specifically provided that: 

No Act of Congress shall be construed to make an 
appropriation out of the Treasury of the United States 
* # * unless such Act shall in specific terms declare 

an appropriation to be made. * * * [Act of June 

30. 1906. c. 3914. sec. 9. 34 Stat. 764. 31 U. S. C. 627.] 
[Italics supplied.] 

IV 

A case for the application of the ministerial duty doctrine is 

not presented 

Even if the Court is of the opinion that section 19 includes 
the parity fund within its intendment, a case for the applica¬ 
tion of the ministerial duty doctrine is not presented. In or¬ 
der to apply this doctrine, the Court must determine (1) that 
the money received by the United States under the marketing 
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agreement was subject to a trust, (2) that the trust has failed, 
(3) that a resulting trust should be declared in favor of plain¬ 
tiff and others similarly situated, (4) that either (a) section 
19 authorizes payment directly to plaintiff and others similarly 
situated as payment “under the terms of the trust,” or (b) 
that the persons to whom payment is directed by section 19 
as “under the terms of the trust” are adequately represented 
in this suit so as to permit plaintiff and others similarly situ¬ 
ated to establish the superiority of their rights as against such 
persons, and (5) that section 19 sets forth a plain ministerial 
duty on the part of the defendants herein to pay out this fund. 
This case does not furnish the basis for such determinations. 

A. The United States is an indispensable party to any proceedings for 
withdrawal of this fund from the Treasury 

Before the Court may decree that section 19 of the Per¬ 
manent Appropriations Repeal Act authorizes withdrawal of 
the parity fund from the Treasury of the United States, the 
Court must first determine that the parity fund is a “trust 
fund” which, “under the terms of the trust,” is subject to with¬ 
drawal. This, the Court cannot do without the presence of the 
United States, which cannot be joined in this suit because it 
has not consented to be sued. 

The parity fund was placed in the Treasury of the United 
States to be used to pay obligations of the United States pursu¬ 
ant to the provisions of a marketing agreement which, together 
with all acts of the Secretary in connection therewith, has 
been ratified, legalized, and confirmed by Congress (supra, pp. 
26-27) and is the contract of the United States. A determina¬ 
tion of the ownership and disposition of the fund will affect the 
interests of the United States in that (1) if the marketing 
agreement did not create a trust, the fund belongs to the United 
States, (2) if the marketing agreement did create a trust, the 
United States has a claim for recoupment against the fund for 
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having fulfilled the obligations of the trust, (3) if the market¬ 
ing agreement created a trust, the United States is trustee of 
the fund, and (4) if the marketing agreement created a trust 
which has failed, the United States has a claim to it because 
of the unjust enrichment which would result if the fund were 
to be paid to plaintiff and others similarly situated. These in¬ 
terests of the United States are of such a nature as to make the 
presence of the United States as a party to this action indispen¬ 
sable if rights to the fund are to be adjudicated. As stated 
in Gregory v. Stetson , 133 U. S. 579. at page 5S6: 

It is an elementary principle that a court cannot ad¬ 
judicate directly upon a person's right without having 
! him either actually or constructively before it. This 
principle is fundamental. 

1. The Court is precluded from determining, in the absence of the United 
States, that the parity fund teas subject to a trust 

Plaintiff has interwoven in its brief many arguments pertinent 
only in an action based upon a constructive trust, which is im¬ 
pressed. contrary to the intention of the parties, because some 
element of wrong or violation of duty is involved ( Cotte v. 
Sands, 54 App. D. C. 396; 29S Fed. 1011). But the law will not 
imply a quasi or constructive trust where, as here, there is an 
express contract. 11 Plaintiff, in fact, does not attack the valid¬ 
ity of the marketing agreement as a contract (Plaintiffs Br., 
p. 45). The fact that the Court has before it an express contract 
of the United States, the terms of which must be interpreted 
before a trust may be declared, precludes a determination that 
the parity fund was subject to a trust without the presence of 
the United States. 18 Further, the United States has the posses- 

” Johnson v. Jgleheart Bros., 95 F. (2d) 4; Walter If. Cliffc Co. v. Du Pont 
Engineering Co., 29S Fed. 649; Schneider v. Allis Chalmers Mfg. Co., 219 N. W. 
370, 373; 196 Wis. 56. 

v District of Columbia v. Camden Iron Works, 1S1 U. S. 453; Belknap v. 
Sehild. 161 U. S. 10; Highway Comm. v. Utah Co.. 278 U. S. 194; Yearsley v. 
Ross Constr. Co.. 309 U. S. IS. 
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sion and control of this fund. In Belknap v. Schild . 161 U. S. 10, 
suit was brought against certain officers of the Navy for the in¬ 
fringement of a patent on caisson gates which they used as 
officers of the United States. The Court there stated (p. IS): 

But no injunction can be issued against officers of a 
State, to restrain or control the use of property already in 
the possession of the State, or money in its treasury when 
the suit is commenced; or to compel the State to perform 
its obligations; or where the State has otherwise such an 
interest in the object of the suit as to be a necessary party. 
Louisiana v. him el, and Elliott v. Wiltz, 107 U. S. 711, 
720-72S; Cunningham v. Macon & Brunswick Railroad, 
109 U. S. 446. 454-457; Hagood v. Sothern, 117 U. S. 52, 
70; In. re Ayers, 123 U. S. 443; North Carolina v. Temple , 
134 U. S. 22; McGahey v. Virginia, 135 U. S. 662. 6$4. 
[Italics supplied.] 

In International Postal Supply Co. v. Bruce , 194 U. S. 601, 
suit was brought to restrain a postmaster and his employees 
from using a cancelling and postmarking machine which had 
been hired by the United States and which plaintiff alleged in¬ 
fringed his patent rights. The Court stated (p. 606): 

In the case at bar the United States is not the owner 
of the machines, it is true, but it is a lessee in possession, 
for a term which has not expired. It has a. property, a 
rigiit in rem, in the machines, which, though less ex¬ 
tensive than absolute ownership, has the same incident 
of a right to use them while it lasts. This right cannot 
be interfered with behind its back and , as it cannot be 
made a party, this suit, like that of Belknap v. Schild, 
must fail. [Italics supplied.] 

In Hashi.is Bros. & Co. v. Morgenthau, supra, this Court 
stated (pp. 6S2. 6S4): 

And more or less to the same point, see United States 
ex rel. Goldberg v. Daniels. 231 U. S. 21S, 34 S. Ct. 84, 
58 L. Ed. 191; International Postal Supply Co. v. 
Bruce, 194 U. S. 601, 24 S. Ct. 820, 48 L. Ed. 1134; 







' Belknap v. Schild. 161 U. S. 10. 16 S. Ct. 443. 40 L. Ed. 
599 .—all of which sustain the conclusion that a suit in 
equity cannot be maintained against officers of the state 
to restrain or control the use of money in the public 
treasury when the suit is commenced, or to compel the 
state to perform its obligations, or indeed in any case 
where the state lias such an interest in the object of 

the suit as to be a necessary party. [Italics supplied.] 

***** 

The United States are the only parties in responsi¬ 
bility and interest, and the law has made no provision 
for the substitution of other parties to represent them; 
nor for an inquisition into their affairs in their absence; 
nor for a curator ad hoc nor guardian ad litem to answer 
for them. [Italics supplied.] 

2. Assuming, arguendo, that the marketing agreement created a trust, 
the L'nited States is entitled to assert its claim against the parity fund 
for haring fulfilled the obligations of the trust 

The purposes of the trust (if a trust was created by the 
marketing agreement), i. e.. "rental or benefit payments or 
other disbursements under the Act made with respect to grain’’ 
(art. IV, sec. 4. Appendix B. p. 75) have been fulfilled by 
appropriations of the Congress. As shown supra, page IS, 
the original Act appropriated the sum of 8100.000.000 for 
administrative expenses and rental and benefit payments. 
The Court may take judicial notice of the fact that on Feb¬ 
ruary 11. 1936. after the decision of the Supreme Court of 
the United States on January 6, 1936, in United States v. 
Butler, supra. Congress appropriated the additional sum of 
8296.1S5.000 to meet all obligations incurred under the Act 
prior to January 6. 1936. including rental and benefit pay¬ 
ments (49 Stat. 1109. title 1). The Court may also take judi¬ 
cial notice of the fact that, as a matter of common knowledge, 
more than the sum represented by the parity payments of the 
distillers (a little over 81.000.000) was paid out as rental and 
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benefit payments on grain. 10 Consequently, the purposes of 
the trust, if there was a trust, were fulfilled by the United 
States. 

The fact that the purposes of the trust were fulfilled by the 
use of money other than that represented on the books of the 
Treasury as a special account does not entitle plaintiff and 
others similarly situated to recover the money represented by 
that account. When a person, not a volunteer, discharges the 
obligation of a trust, that person is entitled to recoupment on 
ihe theory of an equitable lien. In Cleveland Clinic Foun¬ 
dation v. Humphrys, 97 F. (2d) S49 (C. C. A. Gth. 193S), 
plaintiff-appellee by the will of her father-in-law was given 
such part or all of the annual income from a trust fund as 
might be necessary for the maintenance and education of her 
daughter. She maintained and educated her daughter until 
the latter’s death out of her own funds and then claimed the 
entire accumulated income in the hands of the trustee. She 
sued the trustee and. upon the trustee’s application, the court 
required the daughter’s devisee claiming the fund to interplead 
with plaintiff. The court upheld the plaintiff’s right to recoup¬ 
ment on the theory of an equitable lien akin to subrogation. 
The court said (p. S57): 

The plaintiff must have shown by some clear, un- 
mistakeablc or affirmative act, a purpose to abandon 
her claim against the McBride trust in order to consti¬ 
tute a waiver. # * *' 

In the present case, it is manifest that the Government has 
never by clear, unmistakable or affirmative act relinquished 
any claim against the parity fund. At the time the first parity 
payments were received into the Treasury (before March 27, 

"In one year (1933-1934) and on one grain (wheat), the United States 
made rental and benefit payments in the sum of $9o,000,000 (Agricultural 
Adjustment, Report of Administration of Agricultural Adjustment Act, May 
1933 lo February 1934, printed by the United States Government Printing 
Office. 1934). 
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1934. which was before the passage of the Permanent 
Appropriations Repeal Act; 15 Decisions of the Comptroller 
General 6S1. Plaintiff’s Br., p. 101) there were two classes of 
accounts in addition to the general fund, namely, special funds 
and trust funds. 20 The moneys in the general fund and also 
those in special funds were available for public expenditures. 
Special funds were funds received by the United States for the 
use of the United, States but which were to be expended for 
special purposes; that is, the special funds constituted revenue 
of the United States dedicated, upon collection, to certain ob¬ 
jects. 21 The parity payments herein were placed in a special 
account before the passage of the Permanent Appropriations 
Repeal Act (complaint, par. 14, R. 5; 15 Decisions of the 
Comptroller General 6S1, Plaintiff’s Br., p. 102) and, on 
March 27. 1934, the Comptroller General requested from the 
Secretary of Agriculture a statement as to why the moneys so 
received should not be treated as processing taxes (and there¬ 
fore put in the general fund), to which the Secretary replied 
that the money constituted the proceeds of a marketing agree¬ 
ment hnd had no relation to the taxes provided for in section 
12 (b) of the Act (15 Decisions of the Comptroller General 
681, Plaintiff’s Br., p. 101). In a letter dated November 21, 

1935, which was after the termination of the marketing agree¬ 
ment and the passage of the Permanent Appropriations Re¬ 
peal Act, the Secretary of Agriculture stated that “Pending 
final decision as to the exact status of the fund, all collections 
under the marketing agreement have been deposited in a spe¬ 
cial account in the Treasury, designated as ‘S055, collections, 
distilled spirits industry, parity payments, trust fund’ ” 
(italics supplied) (Plaintiff’s Br.. p. 101). and asked the Comp¬ 
troller General “whether or not the funds collected pursuant 

30 14 Decisions of the Comptroller of the Treasury, p. 304; see also 
House Report No. 1414. 73d Cong.. 2d Sess., to accompany H. R. 0410, pp. 
3-4. 

” 14 Decisions of the Comptroller of the Treasury, pp. 304-365. 


41 


fco article 4 of the marketing agreement are to be considered 
Government funds” (Plaintiff’s Br., p. 102), to which the 
Comptroller General replied on February 3. 1936, after the 
Butler decision (Plaintiff’s Br.. pp. 103-104): 

* * * While the agreement contemplated uses of 

the moneys paid to the United States for certain pay¬ 
ments since determined by the Supreme Court of the 
United States to be in contravention of the Constitu¬ 
tion, the applicable laws disclose no authority in the 
contracting parties to determine jor the Government 
to what uses the moneys derived by the Government 
in such circumstances should be devoted. * * * 

With respect to the condition of underpayments and 
overpayments for the period of the agreement, it would 
appear that adjustments are justified as required by the 
facts, that is. collection should be made of any balances 
due * * * and refunds may be made if claims 

therefor are duly filed and supported. * * * 

For a reasonable period in which to make such ad¬ 
justments, unless otherwise directed by legislative 
action, the moneys may remain in the fund, 8055, “Col¬ 
lections, distilled spirits industry, parity payments, 
trust fund.” [Italics supplied.] 

The decision of the Comptroller General clearly shows that 
the Government has always claimed this fund even though it 
was deposited in a special account. Furthermore, the Gov¬ 
ernment’s act of refusal to repay plaintiff and others similarly 
situated, alleged by the plaintiff in paragraph 18 of the com¬ 
plaint (R. 7), constitutes a positive refusal to waive any claim 
to the fund. Consequently, plaintiff’s argument (Plaintiff’s 
Br., pp. 53-60) that the United States has no interest in this 
fund because it has never claimed it is without factual support. 

J. If an express trust was created by the marketing agreement, the United 

States is trustee of the fund 

Assuming that the marketing agreement created a trust, it 
must be recognized that everything the Secretary of Agricul- 
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ture did or was supposed to do under the marketing agreement 
was done or to be done by him as art agent of the United 
States. The marketing agreement shows that the contracting 
distillers entered into this agreement with the Secretary in his 
official capacity. The auditing and supervisory duties to be 
performed by the Federal Alcohol Control Administration, 
under the direction of the Secretary, could only be accom¬ 
plished through the exercise of official authority. The Sec¬ 
retary. acting under the authority conferred on him by the 
Agricultural Adjustment Act of 1933 as an agent of the United 
States, had made contracts for rental or benefit payments with 
farmers both before and after the marketing agreement was 
executed. The agreement could not. and did not attempt to. 
confer additional authority on the Secretary with relation to 
these contracts with farmers for rental and benefit payments. 
The money was placed in the Treasury of the United States 
and was to be utilized for these “rental or benefit payments 
or other disbursements under the Act made with respect to 
grain” (marketing agreement, art. IV, sec. 4. Appendix B. 
p. 75). Necessarily, then, the legal title to the parity fund 
vested in the United States and the fund became subject to 
the control of the United States if that purpose was to be 
effectuated, since the rental or benefit payments to be made 
“under the Act” were payments to be made by the United 
States. Whatever discretion the Secretary exercised with re¬ 
spect to these payments was the result of Congressional direc¬ 
tion, exercised within the standard set up by the Act and 
resulted from the necessity for Congress to authorize imple¬ 
mentation of flexible statutes. The defendants herein were 
a part of the machinery by which rental and benefit payments 
were made and through whom the Government acted, but. as 
stated in United States v. Lynah, 1S8 U. S. 445. and reiterated 
in Yearsley v. Ross Constr. Co., 309 U. S. 18, 22: 

The action of the agent is “the act of the government.” 
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And, as this Court recognized in Haskins Bros, ci* Co. v. 
Morgen than, supra, page 6S1. it is axiomatic that: 

* * * where an obligation is cast upon a principal and 
not upon his agent, a court cannot enforce it against the 
agent as long as he is acting wholly as agent. 

The exceptions to this established rule, which are clearly stated 
in the Yearsley case, supra, page 21, that: 

Where an agent or officer of the Government purporting 
to act on its behalf has been held to be liable for his 
conduct causing injury to another, the ground of lia¬ 
bility has been found to be either that he exceeded his 
authority or that it was not validly conferred. [Citing 
a long line of cases.] 

are not applicable to the present case (see argument, supra, pp. 
25-31). The situation is therefore controlled by the holding of 
the Supreme Court in The Paquete Habana, 189 U. S. 453, at 
page 405 (cited in the Yearsley case, supra), that: 

* * * when the act of a public officer is authorized or 
has been adopted by the sovereign power, whatever the 
immunities of the sovereign, the agent thereafter cannot 
be pursued. 

The trusteeship of the United States is also apparent from the 
character of the fund involved. In Inland Waterways Corp. v. 
Young, 309 U. S. 517, on appeal from this Court, the Supreme 
Court stated (p. 522): 

By >5 45 of the Act, Congress specifically commanded 
the Secretary of the Treasury to exact security for “pub¬ 
lic monies” deposited by him in national banks. R. S. 
§ 5153 (12 U. S. C. § 90). We read this as an exaction 
of duty from the Secretary as to monies subject to his 
control. * * * [Italics supplied.] 

The fund involved in the present case is admittedly “subject 
to the direction and control of Defendant Morgenthau” 
(complaint, par. 14, R. 5) and, therefore, is “public monies.” 

262094—40-4 
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It was also held in the Inland Waterways case that even 
money deposited in a national bank in trust for governmental 
purposes is a “governmental” or “federal” fund. The Supreme 
Court, acknowledging and accepting the holding in Texas <£ 
Pacific Ry v. Pottorff, 291 U. S. 245, that a national bank was 
without authority to pledge its assets as security for “private” 
deposits, nevertheless held that funds deposited by the Inland 
Waterways Corporation and the United States Shipping Board 
Merchant Fleet Corporation, and by the Secretary of War on 
behalf of the Panama Canal Zone, were “governmental” funds 
for which a national bank could give security on deposit in 
the bank. It cannot be said that the parity fund is any less 
“public monies” or a “governmental” fund than these funds. 
The parity fund was to be used for governmental purposes, 
purposes which could only be accomplished by appropriations 
of the Congress. In Haskins Bros. & Co. v. Morgenthau, 
supra, this Court stated (pp. 6S1-682): 

It is equally of no consequence that the bill alleges 
that the fund belongs to appellant and others similarly 
situated. It is not in the hands of the officers but in 
i the treasury, and though earmarked as a special or 
trust fund, has been mingled with the moneys of the 
United States. * * * It is therefore of no moment 
whether the United States have the use of this money 
! as they do the ordinary revenues of the government or 
whether the money represents a trust fund created by 
Congress and earmarked for a specific purpose. In 
either case it is money in the Treasury of the United 
States as to which the United States had and have the 
power of control and disposition. 

***** 

In the later case of O'Connor v. Rhodes, 65 App. 
D. C. 50, 79 F. (2d) 146, 151, we held that funds in the 
hands of the Comptroller of the Currency belonging to 
; insolvent national banks, and redeposited by him in 
i other banks for safekeeping, were federal funds to which 
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the government of the United States occupied the re¬ 
lation of trustee. And in a number of cases under the 
Trading with the Enemy Act (50 U. S. C. A. Appendix, 
§ 1. et seq.) we have held that the fund there accumu¬ 
lated by the custodian, though by law the United States 
had disclaimed any proprietary right to it and had des¬ 
ignated it a trust fund, was nevertheless money as to 
which the United States, in view of their possession, 
owed the duty of conservation. 

The effect of these cases is to prove beyond the 
shadow of a doubt that the fund realized in the col¬ 
lection of the processing tax on coconut oil imported 
from the Philippines became, when collected and de¬ 
posited in the treasury, public moneys of the United 
States subject to withdrawal only by an act of Con¬ 
gress and, though designated by the Congress as a spe¬ 
cial fund for the benefit of the Philippine Treasury, 
it is while in the treasury money as to which the 
United States, and not appellees, are trustees. [Italics 
supplied.] 

See also Richmond, F. & P. R. Co. v. McCarl, 62 F. (2d) 203, 
and Cummings v. Hardee, 102 F. (2d) 622, decided by this 
Court; Louisiana v. Jumel, 107 U. S. 711. 

The holding of this Court in the Haskins case exemplifies, 
and is applicable to, the present case. The acts of the Secre¬ 
tary of Agriculture relative to the marketing agreement are 
the acts of the Government and are comparable to the acts of 
custom officials in collecting the taxes involved in the Haskins 
case. After the parity payments were placed in the Treas¬ 
ury, the Secretary of Agriculture had no control over the pay¬ 
ments, as they became a fund “now held by the Treasurer, 
subject to the direction and control of Defendant Morgen- 
t-hau, in a special account in the Treasury of the United 
States * * *” (complaint, par. 14, R. 5), a fact which does 
not make either of the defendants, Julian or Morgenthau, 
the trustee of this fund. As stated in Haskins Bros. & Co. v. 



Morgenthau, supra, page 6S1, and reiterated in Cummings v. 
Hardee, supra, page 627: 

We hold these general principles to be axiomatic: 

***** 

Third, that the Secretary of the Treasury and the 
Treasurer are officers of the United States holding of¬ 
fices established by law; that their duties are to receive 
and preserve the public money and not to disburse it 
except conformably to law; that as officers of the 
United States they have no right or estate in the public 
money or any other money in the treasury, whether 
earmarked as a special fund or as part of the general 
fund of the United States; they are in effect manda¬ 
taries of a limited and defined commission; 

Fourth, that where an obligation is cast upon a prin¬ 
cipal and not upon his agent, a court cannot enforce it 
against the agent as long as he is acting wholly as 
agent. [Italics supplied.] 

It must be apparent, therefore, that none of the defendants 
herein can exercise the judgment and discretion of a trustee with 
relation to this fund, because the defendants have acted, and 
are now acting (except the defendant Henry A. Wallace, who 
has resigned), as agents, subject to the direction of their prin¬ 
cipal. the United States. This being so. the United States is 
trustee of the fund, if a trust was created. 

The cases cited by plaintiff as authority for holding the Secre¬ 
tary of Agriculture to be the trustee of the fund in question here 
cannot be applied to the facts of this case. In Thompson v. Deal, 
92 F. (2d) 47S. the case upon which the plaintiff relies princi¬ 
pally, the United States had no pecuniary claim to the fund in¬ 
volved and the manager of a pool for the deposit and purchase 
of tax-exempt cotton certificates was held to be the trustee of 
the fund, since in his individual capacity he had entered into 
trust agreements which specifically appointed him trustee to 
sell such certificates deposited in the pool and to turn over the 
proceeds thereof, less administrative expenses, to the depositors. 
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It is clear that neither the trustee nor beneficiaries are pres¬ 
ent or represented in the case at bar. Such adversary represen¬ 
tation is always necessary. In Thayer v. Life Association, 112 
l . S. 717, the question involved was whether the trustee had 
the right and was under the duty to sell certain property in 
which all the parties to the suit were interested. The trustee 
was held to be an indispensable party to the suit. See also 
Pc per v. Fordyce, 119 U. S. 409. McArthur v. Scott, 113 U. S. 
340, involved a trust estate created by will. It was held that the 
unborn beneficiaries under the will had to be represented in an 
action involving the will. The Court stated (p. 390): 

A trustee who has large powers over the trust estate, 
and important duties to perform with respect to it, is 
a necessary party to a suit brought by a stranger to 
defeat the trust, and often sufficiently represents the 
beneficiaries * * * Where such a trustee for a 
married woman was not made a party, Mr. Justice 
Miller, delivering the judgment of this court reversing 
the decree, said: “How the decree can. clear the property 
of this trust without having the trustee before the court 
it is difficult to see. This was the object of the suit; 
but how can it be made effectual for that purpose in 
the absence of the person in whom the title is vested?” 
[Italics supplied.] 

Cf. Haskins Bros. & Co. v. Morgenthau, supra; Louisiana v. 
Jumcl, supra; Cummings v. Hardee, supra. It is no answer 
to say that the terms of a resulting trust are implied and that 
the defendants are, therefore, under a ministerial duty to 
refund the money to the distillers (Plaintiffs Br., p. 7S). A 
resulting trust can only be declared when the court has juris¬ 
diction over the parties to the trust agreement. 

4. If a trust teas created, the United States as trustee is entitled to show 
that a resulting trust should be declared in favor of the United States 
because of the unjust enrichment which would otherwise result 

The District Court found an inescapable inference from the 
facts presented that the contracting distillers “have recouped 
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from consumers of their products in the price thereof the 
amount of the payments they have made” (R. 32). If it can 
be shown that the plaintiff, and other contracting distillers, 
would be unjustly enriched by the declaration of a resulting 
trust in their favor, the United States should have the oppor¬ 
tunity to make such showing and to claim absolute title to 
the fund. 

The distillers received a consideration when they entered 
into the marketing agreement which they must have deemed 
worth the sums of the parity payments they would make under 
the marketing agreement (see discussion, supra, pages S-16). 
The burden of the parity payments was. no doubt, passed on 
to the vendees of distilled spirits, just as the processing tax 
was passed on by many processors. Since a resulting trust 
is an implication of law arising from the presumed intent of 
the parties." the implication from the marketing agreement 
should be against the unjust enrichment of the distillers. A 
resulting trust in favor of the settlor arises only when the 
trustee “cannot in equity retain the fund for himself” (Chafer 
v. Carter , 238 U. S. 572, 586. cited in plaintiff's brief, p. 16). 

Unjust enrichment was considered as a factor in determining 
the right to refunds of the processing taxes paid under the 
Act. Anniston Mfg. Co. v. Darns , 301 U. S. 337. involved a 
statute which substituted an administrative remedy for suit 
against the Collector of Internal Revenue for a return of the 
taxes paid under the Act. Despite the fact that the processors 
received no consideration for their payments of processing 
taxes, the Supreme Court held valid the statute which, inter 
alia, required the processors, as a condition precedent to the 
return of taxes paid, to show that they had not passed on the 
tax to others. See also Stone v. White, 301 U. S. 532; Atlantic 
Coast Line v. Florida, 295 U. S. 301. 

~ Fox v. Fox. 230 Ill. 384. 388; Wriyht v. Yatrx. 1-10 K>\ 283. 28G-2S7; 
Eaxum v. Bohon. Extrx.. ISO Kv. 4.71. 4.">C (oas^s cited by plaintiff in the 
court below). 
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B. Assuming that the case may proceed in the absence of the United 
States, nevertheless a resulting trust in favor of plaintiff and others 
similarly situated should not be declared 

Assuming, arguendo, that the case may proceed in the ab¬ 
sence of the United States, a resulting trust in favor of plain¬ 
tiff and others similarly situated should not be declared, and, 
therefore, section 19 of the Permanent Appropriations Repeal 
Act does not constitute authority for the withdrawal of the 
parity fund from the Treasury. Plaintiff’s contention in this 
respect rests primarily upon the creation of an express trust 
in the marketing agreement which, being a contract not vari¬ 
able by parol evidence, speaks for itself and. we submit, does 
not create a trust. Other matters, of which the Court may 
take judicial notice, more specifically set forth herein, infra 
(pages 18-19. 38-39), defeat plaintiffs contention even though 
it be held that an express trust was created by the marketing 
agreement. 

/. The money paid into the Treasury of the United States under the 
marketing agreement was not subject to a trust 

The defendants contend that the parity payments, which 
were made pursuant to an obligation created by a valid con¬ 
tract which did not express an intent to create a trust, do not 
constitute a trust fund. The language in the agreement which 
plaintiff relies upon to create a trust is that found in article 
IV, section 4 (Appendix B, p. 75), viz.: 

Such amounts shall be utilized for rental or benefit pay¬ 
ments or other disbursements under the Act made with 
respect to grain. 

This general designation of the utilization of the parity pay¬ 
ments is consistent with the general intent expressed in the 
Act with respect to funds derived under provisions of the Act, 
but did not prescribe a utilization to be accomplished by a 
trust. The processing tax provided for by the Act was levied 
“to obtain revenue for extraordinary expenses incurred by rea¬ 
son of the national economic emergency” (italics supplied) 
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(Act, see. 0 (a). Appendix A. p. 63). Section 15 (d) of the Act 
(Appendix A. p, 67) also provided for a “tax,” which, as sug¬ 
gested in plaintiff's brief (p. 42). if imposed, might have rem¬ 
edied one of the situations which the marketing agreement 
and license contemplated and prevented, i. e.. competitive dis¬ 
advantages from competing commodities not subject to proc¬ 
essing taxes. Moneys derived from all of these taxes would 
constitute revenue of the United States subject to appropriation 
by Congress. Although Congress did. by section 15 (e) of the 
Act (Appendix A. p. 67). place a restriction on the use of money 
derived from the taxes specifically referred to in that section, 
this Court held in Haskins Bros. <C Co. v. Morgenthau, supra, 
at page 6S5 of the opinion, that Congress could by subsequent 
action change the disposition of funds of that type. Section 
S (2) of the Act. authorizing marketing agreements, also, by 
reason of its broad terms, gave power to the Secretary to secure 
revenue for the United States through any voluntary payments 
found necessary as an incident to a regulation of marketing in 
interstate commerce. 

It seems only logical to assume that the marketing agree¬ 
ment. by its general provision that “Such amounts shall be 
utilized for rental or benefit payments or other disbursements 
under the Act made with respect to grain,” merely incorpo¬ 
rated the general utilization of all revenue derived by the 
United States under the Act. It is not necessary to rely upon 
an assumption, however. The distillers provided that their 
money was to be used for rental and benefit payments “ under 
the Act made with respect to grain” (italics supplied) ivhich 
could only be made from appropriations of the Congress. The 
fund was to be utilized for payment of contractual obligations 
of the United States, which gave the United States the ben¬ 
eficial enjoyment of the money. The grain producers who were 
to receive rental and benefit payments by virtue of contracts 
made with the Secretary on behalf of the United States, pur¬ 
suant to his authority under section S (1) of the Act, could 
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receive nothing more by virtue of the marketing agreement 
than the amounts to which they were already entitled, speci¬ 
fied in such contracts. The relationship between such grain 
producers and the United States was contractual. The rela¬ 
tionship between a beneficiary and his trustee is not con¬ 
tractual. Brown v. Fletcher, 235 U. S. 589. 

The mere statement of a purpose does not prevent absolute 
ownership from vesting. 23 The agreement on the part of the 
distillers to make the payments under the marketing agree¬ 
ment is unqualified in article IV. sections 1 and 3. As in the 
case of land conveyances and precatory trusts, the subsequent 
indication of a purpose or motive does not effectively qualify 
the previous absolute language. 2 ' 

The language of the marketing agreement does not “dis¬ 
close with certainty the purpose to create a trust” ( Doan v. 
Ascension Parish, 103 Md. 6G2, 64 Atl. 314). “The circum¬ 
stance that the well understood and obvious term ‘trust’ is 
not used is entitled to some consideration where the ques¬ 
tion is whether a trust is or is not intended to be created” (St. 
James Parish v. Bagley, 138 N. C. 3S4, 50 S. E. 841). “It is 
hornbook law that * * * in creation they [trusts] need 

no particular formal, or technical words, no set phrases, and 
require only that they be in praesenti, expressed in unequivo¬ 
cal language, admit of but one reasonable interpretation ” 
(italics supplied) (Adamson v. Black Rock Power & Irriga- 

9 Mitchell v. Murphy, 43 Fed. 42") (kind conveyed to three persons 
“intended for a residence for William Murphy and liis family” vested owner¬ 
ship in the three persons who paid the purchase price) : Randall v. Randall, 
13." Ill. 80S. 25 X. E. 7S0 (“To provide to the extent of my ability for 
the support and education of such of my children as shall bo unmarried 
and minors” land was given to the testatrix* husband, “that he may use 
the same for the maintenance and education of my said children”) ; 
Scamond*. rt al. v. Hodge, 36 W. Va. 304, 15 S. E. 156 (will giving property 
to the testator's wife “for the purpose of raising her children") ; Board of 
Trustees of Seventh St. Colored M. E. Ch. v. Campbell. 4S La. Ann. 1543, 
21 So. 1S4: Richardson v. Svcvcr*’ Adtn'r. 84 Va. 250. 4 S. E. 712. 

* 4 Ibid. 




tion Co., 297 Fed. 905. certiorari denied 266 U. S. 630. appeal 
dismissed 266 U. S. 592). “It must be clear that a trust was 
intended” ( Eschen v. Steers, 10 F. (2d) 739). “It must 
show a desire to pass benefits through the medium of a trust, 
and not through some related device” (1 Bogert. 7 'rusts and 
Trustees (1935) sec. 46). 

The reasons set forth by the plaintiff in support of its ar¬ 
gument that the marketing agreement created a trust are not 
based on the terms of the marketing agreement and are lack¬ 
ing in merit. The fact that the accounting officials of the 
Government deposited this fund in a special account, designated 
as a trust fund, is not binding as to the status of the fund ( United 
States v. Hannon, 147 V. S. 2(38). and the argument of plaintiff 
based upon the significance of this deposit is refuted supra, pages 
39-41. Other marketing agreements, to which plaintiff refers for 
an administrative construction (Plaintiff’s Br., pp. 60-62); pro¬ 
vided for the un-conditional payment of money. It is true, of 
course, that any overpayment would create a trust, as held 
in Speh v. Bullard, 90 F. (2d) 227, wherein the license in¬ 
volved specifically provided that moneys unexpended by the 
Control Committee in the administration of the marketing 
agreement and license were to be returned to the contributees. 
The Court cannot change the wording of the marketing agree¬ 
ment, in order to create a trust, as plaintiff suggests (Plain¬ 
tiff’s Br., pp. 49, 51). The plaintiff uses an illustration 25 
creating, and two cases involving, a constructive trust (Plain¬ 
tiffs Br., pp. 14, 92-93) (a trust which is based upon unjust 

»..* * * suppose A Rives B money to purchase cigarettes for C. B 
cannot make the purchase. What becomes of the money? Common hon¬ 
esty answers—use the money as directed or give it back.” Actually, the 
situation in the present case is as follows: Suppose B is under a con¬ 
tractual obligation to supply cigarettes to C. A enters into a contract 
with B pursuant to which A gives money to B to use to buy the cig¬ 
arettes B owes C. B fulfills his contract with C, but fails to close on his 
books a special account showing the receipt and deposit of A’s money. 
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enrichment, fraud, mistake, etc. and is impressed contrary to 
the intent of the parties 2C ) to show that the marketing agree¬ 
ment created an express trust, and then states that a result¬ 
ing trust should be implied from the constructive trust 
(Plaintiff’s Br.. pp. 16-17). Manifestly, this is improper. 
Further, there can be no element of a constructive trust in¬ 
volved in the present case. 

If, as we contend, no express trust was created by the mar¬ 
keting agreement, the payments of the distillers, which were 
made voluntarily, without fraud, mistake, or duress, cannot 
be recovered back. 27 

2. Assuming, arguendo, that the marketing agreement created an express 
trust, the purposes of the trust have been fulfilled 

As shown, supra, pages 38-39. the Court may take judicial 
notice of the fact that the purposes of the trust (if there was 
a trust), i. e.. “rental or benefit payments or other disburse¬ 
ments under the Act made with respect to grain,” have been 
fulfilled. Consequently, plaintiff and others similarly situ¬ 
ated have no further claim to the fund. 

5. Assuming, “arguendo,” that the marketing agreement created an express 

trust whose purposes have not as yet been accomplished, nevertheless 

the trust has not failed, as its purposes may still be fulfilled 

Even if it were not so perfectly clear that the purposes of the 
trust (if there was one) have been fulfilled and that plaintiff 
and others similarly situated are not entitled to recover this 
fund, matters of which the Court takes judicial notice preclude 
the determination that the trust has failed. As shown, supra, 
pages 18-19, the original Act contained provisions and appropri¬ 
ations for the expansion of markets and removal of surplus agri¬ 
cultural products, and, by subsequent amendments to the Act, 

"65 C. J.. pages 223-224. 

” United States v. Edmondston, 1S1 U. S. 500: Lamborn v. County Com¬ 
missioners, 07 U. S. 181, 184-185; Cohens v. Virginia, 6 Wheat. 264; Shell 
Oil Co. v. Cy Miller, Inc., 53 F. (2d) 74. 
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Congress has broadened this program, so that at the present time 
several projects intended to effectuate the program for the ex¬ 
pansion of markets and removal of surplus agricultural prod¬ 
ucts. including grain, are being conducted by the Agricultural 
Adjustment Administration and the Federal Surplus Commodi¬ 
ties Corporation. Whether the definition of “Act” given in the 
marketing agreement as “the Agricultural Adjustment Act, ap¬ 
proved May 12. 1933. as amended” be given a narrow or broad 
meaning, nevertheless disbursements for the expansion of mar¬ 
kets and the removal of surplus agricultural commodities are 
“disbursements under the Act” as such Act had been amended 
at the time the marketing agreement was entered into. There¬ 
fore. Congress can still, within the meaning of the trust, ap¬ 
propriate the fund for “other disbursements under the Act 
made with respect to grain.” and satisfy the requirements of the 
trust. 

C. Even assuming that a resulting trust may, and should, be declared in 
favor of plaintiff and others similarly situated, the proper parties are 
not before the Court for the application of the ministerial duty doctrine 
in connection with section 19 of the Permanent Appropriations Repeal 
Act 

The ministerial duty doctrine is applicable in only two types 
of cases, namely. (1) where a statute directs payment directly 
to a person who attempts to enforce such payment by compelling 
an official to perform his ministerial duty to pay according to 
statute, and (2) where one who has a claim against a person 
to whom a statute directs payment joins that person in the suit 
in order to establish an equitable lien against the fund to be 
received by that person, thereby affording full acquittance to 
the Government, and to secure payment by the official as a min¬ 
isterial duty. Neither of these situations is present in this case. 

1. Section 19 of the Permanent Appropriations Repeal Act does not 
authorize payment directly to plaintiff and others similarly situated 

Section 19 of the Permanent Appropriations Repeal Act does 
not authorize payment directly to the plaintiff and others sim- 
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ilarly situated even if it were conceded that a trust was created 
by the marketing agreement, that the trust has failed, and that 
a resulting trust should be declared in favor of the distillers. 

Plaintiff argues that the phrase “under the terms of the trust” 
contained in section 19 is to be construed as “the law of the 
trust” or “the policy heretofore employed as to all trust funds” 
(Plaintiff’s Br., p. 90), thereby including resulting trusts. Con¬ 
gress has imposed no ministerial duty upon the Treasury of¬ 
ficials to apply any particular law or policy to the parity fund 
or any other fund. Since the application of law or policy to a 
particular statute or situation by an officer of the Government is 
a matter of judgment and discretion which cannot be deter¬ 
mined by a court and controlled by mandamus ( Wilbur v. 
United States, 2S1 U. S. 206, infra, pp. 57-58). it cannot be said 
that an appropriation of trust funds “under the terms of the 
trust” sets forth a ministerial duty to pay money to any person 
other than one specifically designated as a beneficiary under an 

express trust. The plaintiff and other contracting distillers have 
not been so designated. 

2. Parties indispensable to the application of the equitable lien theory of 
the ministerial duly doctrine are not present in the case 

Representation on behalf of the beneficiaries under a statute 
is essential to the application of the equitable lien theory of 
the ministerial duty doctrine. In Houston v. Onnes, 252 U. S. 
469, it is stated (at p. 473): 

In the present case it is conceded, and properly con¬ 
ceded, that payment of the fund in question to the de¬ 
fendant Sanders is a ministerial duty, the performance 
of which could be compelled by mandamus. But from 
this it is a necessary consequence that one who has an 
equitable right in the fund as against Sanders may have 
relief against the officials of the Treasury through a 
mandatory writ of injunction, or a receivership which is 
its equivalent, making Sanders a party so as to bind 
her and so that the decree may afford a proper acquit¬ 
tance to the Government. [Italics supplied.] 
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And in Doerschuck v. Mellon, 55 F. (2d) 741, this Court stated 
(p. 744): 

It is quite true that in such case the party who has 
been designated by compact or otherwise as the person 
entitled to the fund, but whose right to receive it is 
denied or disputed, should be made a party so as to 
bind him and afford proper acquittance to the Govern¬ 
ment. 

See also Morgenthau, ct al. v. Fidelity & Deposit Co. of Mary¬ 
land . 94 F. (2d) 632. 

Since the beneficiaries under the statute are the beneficiaries 
“under the terms of the trust” allegedly created by the agree¬ 
ment. who are not, and cannot, be joined in this action, the 
equitable lien theory of the ministerial duty doctrine cannot 
be applied. 

D. Section 19 of the Permanent Appropriations Repeal Act is not so free 
from doubt as to its construction or application as to warrant the 
application of the ministerial duty doctrine 

The application of the ministerial duty doctrine is depend¬ 
ent : upon the existence of a statute which in clear and un¬ 
mistakable terms imposes a duty upon an officer of the Govern¬ 
ment. In this case the plaintiff relies upon section 19 of the 
Permanent Appropriations Repeal Act as a statute which au¬ 
thorizes and requires the defendants to disburse the fund in¬ 
volved herein. We submit that our preceding argument estab¬ 
lishes that payment of this fund to the plaintiff and other con¬ 
tracting distillers is not authorized by section 19 or any other 
act of Congress. If, however, that proposition has not been 
established to the complete satisfaction of the Court, it must, 
nevertheless, be manifest that there is considerable doubt as to 
whether or not a plain ministerial duty on the part of the 
defendants, or any one of them, to pay out this fund is pre¬ 
scribed by statute. That doubt precludes the application of 
the ministerial duty doctrine. 


m tm 

Oi 

The rule is stated in Wilbur v. United States, 281 U. S. 206, 
which involved the determination of a trust question by the 
Secretary of the Interior. The question there was whether 
the statute creating trust-fund annuities for the Chippewa 
Indians in Minnesota was to be construed as vesting annuities 
in the individuals composing the tribe at that time, or whether 
the annuities vested in the tribe. One Marv Blair, who was a 
member of the tribe at the time the fund was created, married 
a naturalized citizen of the United States, abandoned her tribal 
relations, and resided among white people. For a time she 
continued to receive her share of distributions, the then Solic¬ 
itor of the Interior Department being of the opinion that the 
fund was held for the Indian beneficiaries as individuals. 
Later, in 1927, the distributions to the descendants of Mary 
Blair were discontinued because the subsequent Solicitor of 
the Interior Department was of the opinion that this was a 
tribal fund which did not entitle Mary Blair to payments 
after she abandoned the tribe. The Court states (p. 221): 

It is apparent that, with the question of the Secre¬ 
tary’s authority resolved against the relators, the only 
question open in this proceeding is whether the decision 
of 1927 was given in the discharge of a ministerial duty 
controllable by mandamus or of a duty requiring the 
exercise of judgment or discretion not thus controllable. 
[Italics supplied.] 

The questions mooted before the Secretary and de¬ 
cided by him were whether the fund is a tribal fund, 
whether the tribe is still existing and whether the dis¬ 
tribution of the annuities is to be confined to members 
of the tribe, with exceptions not including the relators. 
These are all questions of law the solution of which 
requires a construction of the act of 1889 and other 
related acts. A reading of these acts shows that they 
fall short of plainly requiring that any of the questions 
be answered in the negative and that in some aspects 
they give color to the affirmative answers of the Secre- 
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tary. That the construction of the acts insofar as they 
have a bearing on the first and third questions is suffi¬ 
ciently uncertain to involve the exercise of judgment 
and discretion is rather plain. 

(p.219): 

* * * where the duty is not thus plainly prescribed 
but depends upon a statute or statutes the construction 
or application, of which is not free from doubt, it is re¬ 
garded as involving the character of judgment or dis¬ 
cretion which cannot be controlled by mandamus. 
Riverside Oil Co. v. Hitchcock, 190 U. S. 316. 324- 
325; Ness v. Fisher, 223 U. S. 6S3. 691; Knight v. Lana, 
228 U. S. 6, 13; Lane v. Mickadiet, 241 U. S. 201, 20S, 
209; Alaska Smokeless Coal Co. v. Lane, 250 U. S. 549, 
555; Hull v. Payne, 254 U. S. 343. 347; Work v. Rives, 
267 U. S. 175, 183-184. And see United States ex rei. 
v. Hitchcock, 205 U. S. SO, 86. [Italics supplied. ] 

The Court held that mandamus would not lie. The applica¬ 
bility of the Wilbur case, supra, to the present action is ciear. 

V 

The action cannot be maintained against the defendants as 

individuals 

From what has been stated in the argument, supra, it must 
be apparent that the defendants as individuals have no interest 
in, or authority over, the fund involved herein. Nor did the 
Secretary of Agriculture exceed his official authority in any 
respect (supra, pp. 2o-29). The present action therefore comes 
within the rule laid down in Haskins Bros. & Co. v. Morgen- 
thau, supra, at page 6S3. on the authority of United States ex 
rel. Goodrich v. Guthrie, 17 How. 284: 

* * * the only instances in which the heads of de¬ 

partments of the government can be controlled, are 
with reference to acts or proceedings not implied in the 
several and inherent functions and duties incident to 
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the office—acts of a character rather extraneous, and 
required of the individual rather than the functionary. 

It is well established that where officers have acted under law¬ 
ful authority solely in their official capacities as agents of the 
United States, and claims are made upon them as such agents, 
the action is against the United States rather than against the 
officers as individuals (see Yearsley v. Ross Constr. Co., supra, 
and cases there cited). 

CONCLUSION 

For the above reasons, it is respectively submitted that the 
judgment of the court below should be affirmed. 

John S. L. Yost 

Special Assistant to the Attorney General 

Melva M. Graney 

Special Attorney 



















APPENDIX A 


[Public —No. 10—73d Congress] 

[H. R. 3835] 

AN ACT To relieve the existing national economic emergency by increasing 
agricultural purchasing power, to raise revenue for extraordinary expenses 
incurred by reason of such emergency, to provide emergency relief with 
respect to agricultural indebtedness, to provide for the orderly liquidation 
of joint-stock land banks, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled , 

Title I— Agricultural Adjustment 

DECLARATION OF EMERGENCY 

That the present acute economic emergency being in part the con¬ 
sequence of a severe and increasing disparity between the prices 
of agricultural and other commodities, which disparity has largely 
destroyed the purchasing power of farmers for industrial products, 
has broken down the orderly exchange of commodities, and has 
seriously impaired the agricultural assets supporting the national 
credit structure, it is hereby declared that these conditions in the 
basic industry of agriculture have affected transactions in agricul¬ 
tural commodities with a national public interest, have burdened 
and obstructed the normal currents of commerce in such commodi¬ 
ties, and render imperative the immediate enactment of title I of 
this Act. 

declaration of policy 

Sec. 2. It is hereby declared to be the policy of Congress— 

(1) To establish and maintain such balance between the pro¬ 
duction and consumption of agricultural commodities, and such 
marketing conditions therefor, as will reestablish prices to farmers 
at a level that will give agricultural commodities a purchasing 
power with respect to articles that farmers buy, equivalent to the 
purchasing power of agricultural commodities in the base period. 

:<61) 
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The base period in the ease of all agricultural commodities except 
tobacco shall be the prewar period, August 1909-July 1914. In 
the case of tobacco, the base period shall be the postwar period, 
August 1919-July 1929. 

(2) To approach such equality of purchasing power by gradual 
correction of the present inequalities therein at as rapid a rate 
as is deemed feasible in view of the current consumptive demand 
in domestic and foreign markets. 

(3) To protect the consumers’ interest by readjusting farm pro¬ 
duction at such level as will not increase the percentage of the con¬ 
sumers' retail expenditures for agricultural commodities, or prod¬ 
ucts derived therefrom, which is returned to the farmer, above the 
percentage which was returned to the farmer in the prewar period, 
August 1909-July 1914. 

******* 

Part 2. Commodity Benefits 

GENERAL TOWERS 

Sec. 8. In order to effecuate 1 the declared policy, the Secretary 
of Agriculture shall have power— 

(1) To provide for reduction in the acreage or reduction in 
the production for market, or both, of any basic agricultural 
commodity, through agreements with producers or by other vol¬ 
untary methods, and to provide for rental or benefit payments in 
connection therewith or upon that part of the production of any 
basic agricultural commodity required for domestic consumption, 
in such amounts as the Secretary deems fair and reasonable, to 
be paid out of any moneys available for such payments. Under 
regulations of the Secretary of Agriculture requiring adequate 
facilities for the storage of any non-perishable agricultural com¬ 
modity on the farm, inspection and measurement of any such 
commodity so stored, and the locking and sealing thereof, and 
such other regulations as may be prescribed by the Secretary of 
Agriculture for the protection of such commodity and for the 
marketing thereof, a reasonable percentage of any benefit pay¬ 
ment may be advanced on any such commodity so stored. In 
any such case, such deduction may be made from the amount of 
the benefit payment as the Secretary of Agriculture determines 
will reasonably compensate for the cost of inspection and sealing, 

but no deduction mav be made for interest. 

% 


l So in original. 
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(2) To enter into marketing agreements with processors, asso¬ 
ciations of producers, and others engaged in the handling, in the 
current of interstate or foreign commerce of any agricultural 
commodity or product thereof, after due notice and opportunity 
for hearing to interested parties. The making of any such 
agreement shall not be held to be in violation of any of the anti¬ 
trust laws of the United States, and any such agreement shall be 
deemed to be lawful: Prodded ’, That no such agreement shall 
remain in force after the termination of this Act. For the pur¬ 
pose of carrying out any such agreement the parties thereto shall 
be eligible for loans from the Reconstruction Finance Corpora¬ 
tion under section 5 of the Reconstruction Finance Corporation 
Act. Such loans shall not be in excess of such amounts as may 
be authorized by the agreements. 

(3) To issue licenses permitting processors, associations of pro¬ 
ducers, and others to engage in the handling, in the current of 
interstate or foreign commerce, of anv agricultural commodity 
or product thereof, or any competing commodity or product 
thereof. Such licenses shall be subject to such terms and condi¬ 
tions, not in conflict with existing Acts of Congress or regulations 
pursuant thereto, as may be necessary to eliminate unfair prac¬ 
tices or charges that prevent or tend to prevent the effectuation 
of the declared policy and the restoration of normal economic 
conditions in the marketing of such commodities or products and 
the financing thereof. The Secretary of Agriculture may sus¬ 
pend or revoke any such license, after due notice and opportunity 
for hearing, for violations of the terms or conditions thereof. 
An\' order of the Secretary suspending or revoking any such 
license shall be final if in accordance with law. Any such person 
engaged in such handling without a license as required by the 
Secretary under this section shall be subject to a fine of not more 
than $1,000 for each day during which the violation continues. 

(4) To require any licensee under this section to furnish such 
reports as to quantities of agricultural commodities or products 
thereof bought and sold and the prices thereof, and as to trade 
practices and charges, and to keep such systems of accounts, as 
may be necessary for the purpose of part 2 of this title. 

******* 

PROCESSING TAX 

Sec. 9. (a) To obtain revenue for extraordinary expenses in¬ 
curred by reason of the national economic emergency, there shall 
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be levied processing taxes as hereinafter provided. When the 
Secretary of Agriculture determines that rental or benefit pay¬ 
ments are to be made with respect to any basic agricultural com¬ 
modity, he shall proclaim such determination, and a processing 
tax shall be in effect with respect to such commodity from the be¬ 
ginning of the marketing year therefor next following the date of 
such proclamation. The processing tax shall be levied, assessed, 
and collected upon the first domestic processing of the commodity, 
whether of domestic production or imported, and shall be paid by 
the processor. The rate of tax shall conform to the requirements 
of subsection (b). Such rate shall be determined by the Secretary 
of Agriculture as of the date the tax first takes effect, and the rate 
so determined shall, at such intervals as the Secretary finds neces¬ 
sary to effectuate the declared policy, lx? adjusted by him to con¬ 
form,to such requirements. The processing tax shall terminate at 
the end of the marketing year current at the time the Secretary 
proclaims that rental or benefit payments are to be discontinued 
with respect to such commodity. The marketing year for each com¬ 
modity shall be ascertained and prescribed by regulations of the 
Secretary of Agriculture: Prodded . That upon any article upon 
which a manufacturers* sales tax is levied under the authority of 
the Revenue Act of 1932 and which manufacturers’ sales tax is 
computed on the basis of weight, such manufacturers’ sales tax 
shall be computed on the basis of the weight of said finished article 
less the weight of the processed cotton contained therein on which 
a processing tax has been paid. 

(b) The processing tax shall be at such rate as equals the differ¬ 
ence between the current average farm price for the commodity 
and the fair exchange value of the commodity; except that if the 
Secretary has reason to believe that the tax at such rate will cause 
such reduction in the quantity of the commodity or products 
thereof domestically consumed as to result in the accumulation of 
surplus stocks of the commodity or products thereof or in the de¬ 
pression of the farm price of the commodity, then he shall cause 
an appropriate investigation to be made and afford due notice and 
opportunity for hearing to interested parties. If thereupon the 
Secretary finds that such result will occur, then the processing tax 
shall be at such rate as will prevent such accumulation of surplus 
stocks and depression of the farm price of the commodity. In 
computing the current average farm price in the case of wheat, pre¬ 
miums paid producers for protein content shall not be taken into 
account. 
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(c) For the purposes of part 2 of this title, the fair exchange 
value of a commodity shall be the price therefor that will give the 
commodity the same purchasing power, with respect to articles 
farmers buy. as such commodity had during the base period speci¬ 
fied in section 2; and the current average farm price and the fair 
exchange value shall be ascertained by the Secretary of Agriculture 
from available statistics of the Department of Agriculture. 

(d) As used in part 2 of this title— 

(1) In case of wheat, rice, and corn, t lie term “processing" means 
the milling or other processing (except cleaning and drying) of 
wheat, rice, or corn for market, including custom milling for toll 
as well as commercial milling, but shall not include the grinding or 
cracking thereof not in the form of flour for feed purposes only. 
******* 

(5) In the case of any other commodity, the term “processing” 
means any manufacturing or other processing involving a change 
in the form of the commodity or its preparation for market, as 
defined by regulations of the Secretary of Agriculture ; and in pre¬ 
scribing such regulations the Secretary shall give due weight to 
the customers of the industry'. 

******* 

MISCELLANEOUS 


Sec. 10. (a) * * * 

******* 

(c) The Secretary of Agriculture is authorized, with the ap¬ 
proval of the President, to make such regulations with the force 
and effect of law as may be necessary to carry out the powers 
vested in him by this title, including regulations establishing 
conversion factors for any commodity and article processed there¬ 
from to determine the amount of tax imposed or refunds to be 
made with respect thereto. Any violation of any regulation shall 
be subject to such penalty, not in excess of $100, as may be pro¬ 
vided therein. 

******* 

(h) * * * The Secretary may report any violation of any 

agreement entered into under part 2 of this title to the Attorney 
General of the United States, who shall cause appropriate pro¬ 
ceedings to enforce such agreement to be commenced and pros¬ 
ecuted in the proper courts of the United States without delay. 
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COMMODITIES 

Sec. 11. As used in this title, the term “basic agricultural com¬ 
modity*’ means wheat, cotton, field corn, hogs, rice, tobacco, and 
milk and its products and any regional or market classification, 
type, or grade thereof: * * * 

APPROPRIATION - 

Sec. 12. (a) There is hereby appropriated, out of any money 
in the Treasury not otherwise appropriated, the sum of $100,- 
000,000 to be available to the Secretary of Agriculture for ad¬ 
ministrative expenses under this title and for rental and benefit 
payments made with respect to reduction in acreage or reduction 
in production for market under part 2 of this title. Such sum 
shall remain available until expended. 

(b) In addition to the foregoing, the proceeds derived from 
all taxes imposed under this title are hereby appropriated to be 
available to the Secretary of Agriculture for expansion of mar¬ 
kets and removal of surplus agricultural products and the fol¬ 
lowing purposes under part 2 of this title: Administrative ex¬ 
penses. rental and benefit payments, and refunds on taxes. The 
Secretary of Agriculture and the Secretary of the Treasury shall 
jointly estimate from time to time the amounts, in addition to 
any money available under subsection (a), currently required for 
such purposes: and the Secretary of the Treasury shall, out of 
any money in the Treasury not otherwise appropriated, advance 
to the Secretary of Agriculture the amounts so estimated. The 
amount of any such advance shall be deducted from such tax 
proceeds as shall subsequently become available under this sub¬ 
section. 

(c) The administrative expenses provided for under this sec¬ 
tion shall include, among others, expenditures for personal serv¬ 
ices and rent in the District of Columbia and elsewhere, for law 
books and books of reference, for contract stenographic report¬ 
ing services, and for printing and paper in addition to allotments 
under the existing law. The Secretary of Agriculture shall 
transfer to the Treasury Department, and is authorized to trans¬ 
fer to other agencies, out of funds available for administrative 
expenses under this title, such sums as are required to pay ad¬ 
ministrative expenses incurred and refunds made by such de¬ 
partment or agencies in the administration of this title. 

* * * * * * * 
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SEPARABILITY OF PROVISIONS 

Sec. 14. If any provision of this title is declared unconstitu¬ 
tional, or the applicability thereof to any person, circumstance, 
or commodity is held invalid the validity of the remainder of 
this title and the applicability thereof to other persons, circum¬ 
stances, or commodities shall not be affected thereby. 

SUPPLEMENTARY REVENUE PROVISIONS 
EXEMPTIONS AND COMPENSATING TAXES 

Sec. 15. (a) * * * 

******* 

(d) The Secretary of Agriculture shall ascertain from time to 
time whether the payment of the processing tax upon any basic 
agricultural commodity is causing or will cause to the proces¬ 
sors thereof disadvantaged in competition from competing com¬ 
modities by reason of excessive shifts in consumption between 
such commodities or products thereof. If the Secretary of Agri¬ 
culture finds, after investigation and due notice and opportunity 
for hearing to interested parties, that such disadvantages in com¬ 
petition exist, or will exist, he shall proclaim such finding. The 
Secretary shall specify in this proclamation the competing com¬ 
modity and the compensating rate of tax on the processing there¬ 
of necessary to prevent such disadvantages in competition. 
Thereafter there shall be levied, assessed, and collected upon the 
first domestic processing of such competing commodity a tax, to 
be paid by the processor, at the rate specified, until such rate is 
altered pursuant to a further finding under this section, or the 
tax or rate thereof on the basic agricultural commodity is 
altered or terminated. In no case shall the tax imposed upon 
such competing commodity exceed that imposed per equivalent 
unit, as determined by the Secretary, upon the basic agricultural 
commodity. 

(e) During any period for which a processing tax is in effect 
with respect to any commodity there shall be levied, assessed, 
collected, and paid upon any article processed or manufactured 
wholly or in chief value from such commodity and imported into 
the United States or any possession thereof to which this title 
applies, from any foreign country or from any possession of the 
United States to which this title does not apply, a compensating 
tax equal to the amount of the processing tax in effect with re- 
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spect to domestic processing: at the time of importation: Provided , 
That all taxes collected under this subsection upon articles com¬ 
ing: from the possessions of the United States to which this title 
does not apply shall not be covered into the general fund of the 
Treasury of the United States but shall be held as a separate 
fund and paid into the Treasury of the said possessions, respec¬ 
tively, to be used and expended by the governments thereof for 
the benefit of agriculture. Such tax shall be paid prior to the 
release of the article from customs custody or control. 

* * * * * * * 

COLLECTION OF TAXES 

Seo. 10. (a) The taxes provided in this title shall be collected 
by the Bureau of Internal Revenue under the direction of the 
Secretary of the Treasury. Such taxes shall be paid into the 
Treasury of the United States. 
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MARKETING AGREEMENT FOR THE DISTILLED 

SPIRITS INDUSTRY 

ARTICLE I 

Purposes 

i 

The parties to this agreement are the contracting distillers and 
the Secretary of Agriculture of the United States. 

Whereon, it is the declared policy of Congress as set forth in 
Section 2 of the Agricultural Adjustment Act, approved May 12, 
1933, as amended— 

(a) To establish and maintain such balance between the production and 
consumption of agricultural commodities and such marketing conditions there¬ 
for. as will reestablish prices to farmers at a level that will give agricultural 
commodities a purchasing power with respect to articles that farmers buy 
equivalent to the purchasing power of agricultural commodities in the base 
period, the base period in the case of all agricultural commodities except tobacco j 
being the pre-war period, August 1909-July 11)14. and in the ease of tobacco, 
the base period being the post-war period. August 11)19-July 1929: | 

(It) To approach such equality of purchasing power by gradual correction 
of the present inequalities therein at as rapid a rate as is deemed feasible in 
view* of the current consumptive demand in domestic and foreign markets; 
and ! 

(c) To protect the consumers’ interest by readjusting farm production at j 

such level as will not increase the percentage of the consumers’ retail expendi¬ 
tures for agricultural commodities, or products derived therefrom, which is 
returned to the farmer, above the percentage which was returned to the farmer 
in the pre-war period, August 1909-July 1914; 

And— 

Whereon , pursuant to the Agricultural Adjustment Act, the parties 
hereto, for the purpose of correcting conditions now existing, or 
likely to exist after the repeal of the Eighteenth Amendment, in 
the marketing of domestic agricultural commodities ordinarily used 
in the distilled spirits industry, and of effectuating the declared policy 
of the Act, desire to enter into a marketing agreement under the 
provisions of Section 8 (2) of the Act; 

Nou p, therefore , the parties hereto agree as follows: 

ARTICLE II 

Definitions 

Section 1. As used in this Agreement— 

(a) The term “Secretary*' means the Secretary of Agriculture of 
the United States. 

(b) The term “Act” means the Agricultural Adjustment Act, ap¬ 
proved May 12, 1933, as amended. 

(c) The term “person*’ means individual, partnership, corpora¬ 
tion, association, and any other business unit. 
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(d) The term “ distilled spirits" means ethyl alcohol, hydrated 
oxide of ethyl, spirits of wine, whisky, rum, brandy, gin, and other 
alcoholic spirits for beverage use, produced by the separation of 
alcoholic spirits by a process of evaporation or otherwise from any 
fermented or other substance. 

(e) The term beverage use ” means beverage, medicinal, culinary, 
or any other use except use for industrial purposes. 

(/) The term “contracting distiller’* means any person, a party 
signatory to this Agreement according to the terms thereof, who is 
engaged in the production of distilled spirits in the United States. 

(</) The term “United States" includes the United States and its 
possessions, except the Philippine Islands, the Virgin Islands, Amer¬ 
ican Samoa, the Canal Zone, and Island of Guam. 

(h) The term “books and records" means any books, records, ac¬ 
counts. contracts, documents, memoranda, correspondence, or other 
written data pertaining to the business of the person in question. 

(?) The term “subsidiary” means any person, of or over whom, 
the contracting distiller has either directly or indirectly, actual or 
legal control, whether by stock ownership or in any other manner. 

()) The term “affiliate*’ means any person who has either directly 
or indirectly, actual or legal control of or over a contracting dis- 
tiller, whether by stock ownership or in any other manner. 

(^■) The term “Administration” means tbe Federal Alcohol Con¬ 
trol Administration. 

(1) The term “Code Authority ” means the Code Authority estab¬ 
lished pursuant to the provisions of the Code of Fair Competition 
for the Distilled Spirits Industry. 

ARTICLE III 
Use of Cereal Grains 

Section 1 . Except as provided by special permit issued pursuant 
to Article V, each contracting distiller agrees to manufacture dis¬ 
tilled spirits (including any mash, wort, or wash used therefor) 
after the effective date of this Agreement, exclusively from cereal 
grains or their product; and to market for beverage use only such 
distilled spirits now held or hereafter acquired by him as are manu¬ 
factured from cereal grains or their products. 

Sec. 2. This Article shall not apply to rum or brandy or brandy 
spirits for wine fortification. 

ARTICLE IV 
Payment of Parity Price 

Section 1 . Each contracting distiller agrees to pay for all cereal 
grain or products thereof, used by him after the effective date of this 
Agreement, in the manufacture of distilled spirits, a total amount 
per unit not less than the fair exchange value therefor. The fair 
exchange value shall be promulgated hereunder by the Secretary 
from time to time. The fair excnange value for cereal grains shall 
be as defined in the Act; and the fair exchange value for products 


10 


DISTILLED SPIRITS INDUSTRY 3 

thereof shall be determined in accordance with conversion factors to 
be established by the Secretary. 

Sec. 2. For the purposes of this Agreement the Secretary shall 
promulgate hereunder from time to time a current average farm 
price for cereal grains and their products. The current average farm 
price for cereal grains shall be determined as provided in the Act; 
and a current average farm price for their products shall be deter¬ 
mined in accordance with conversion factors to be established by the 
Secretary. 

Sec. 3. Whenever the sum of (1) the current average farm price 
for any cereal grain or product thereof used by contracting dis¬ 
tillers, plus (2) the processing or other tax under the Act, if any, 
paid with respect thereto or with respect to a commodity from which 
processed or derived directly or indirectly, is less than the fair 
exchange value for such grain or product, the contracting distillers 
shall pay the amount of such difference (hereinafter known as the 
parity payment) into the Treasury of the United States or such 
other depository as may be designated by regulations of the 
Secretary. 

Sec. 4. Payments under this section shall be made at such times 
and in such manner, and shall be computed in accordance with such 
requirements as may be prescribed by regulations of the Secretary. 
Such amounts shall be utilized for rental or benefit payments or 
other disbursements under the Act made with respect to grain. 

Sec. 5. This Article shall not apply to barley malt. 

ARTICLE V 
Special Permits 

Section 1 . Upon application to the Secretary, made in accordance 
with such regulations as the Secretary shall prescribe, the Secretary 
is authorized, from time to time, to issue to contracting distillers 
special permits for the manufacture of designated amounts of ethyl 
alcohol to be used for the manufacture of gin or the rectification of 
distilled spirits and to be manufactured from commodities other than 
cereal grain or products thereof. The aggregate amount of ethyl 
alcohol so authorized for manufacture during any period shall (if 
applications in sufficient amount are made) be not less than ten per 
centum of the amount of ethyl alcohol required for manufacture of 
gin or the rectification of distilled spirits during such period. The 
amount so required shall be estimated by the Secretary from avail¬ 
able data of the Government or the Code Authority. Notwithstand¬ 
ing the foregoing limitation the Secretary may issue additional 
special permits to contracting distillers for the manufacture during 
such period of distilled spirits from commodities other than cereal 
grains and their products, if during such period there will not, in 
the judgment of the Secretary, be available an adequate supply of 
distilled spirits manufactured from cereal grains or products thereof. 
The Secretary shall specify in any such permit the commodity, source, 
and quantity permitted to be so used, the period during which the 
commodity may be so purchased and used, and such other terms and 
conditions as may be necessary. Such additional special permits shall 
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not be issued whenever, in the judgment of the Secretary, the issuance 
of such permits will prevent or tend to prevent the effectuation of 
the declared policy of the Act. 

Sec. 2. It shall" be a condition of any such permit that the per¬ 
mittee shall pay an amount, per unit of the commodity used under 
permit, equal to the parity payment, if any, then in effect per 
equivalent unit of the cereal grain or product thereof, if any. nor¬ 
mally used, or available for use by the permittee. In addition, if no 
processing or other tax under the Act is in effect with respect to the 
commodity used under permit, the amount to be so paid shall be 
increased by the amount of the processing or other tax under the 
Act, if any. then in effect per equivalent unit of such cereal grain 
cr product thereof. 

Sec. 3. Payments under this Article shall be paid into the Treas¬ 
ury of the United States or such other depository as the Secretary 
may by regulation provide; and shall be made at such times and 
in such manner: and shall be computed in accordance with such 
requirements, as may be prescribed by regulations of the Secretary. 
Such payments shall be utilized in the same manner as payments 
under Article IV. 

Sec. 4. The Secretary shall by regulation establish such conver¬ 
sion factors as may be necessary for the purposes of this Article. 

ARTICLE VI 
Reports 

Section 1 . The contracting distillers shall severally, from time 
to time, upon the request of the Administration or the Secretary, 
furnish such information, on and in accordance with forms of 
reports to be supplied, as may be necessary for the purposes of (1) 
assisting the Administration or the Secretary in the furtherance of 
their powers and duties with respect to this Agreement, or (2) 
enabling the Administration or the Secretary to ascertain and de¬ 
termine the extent to which the declared policy of the Act and the 
purposes of this Agreement will be effectuated, such reports to 
be verified under oath. 

Sec. 2. The contracting distillers also severally agree that, for the 
same purposes, or to enable the Administration or the Secretary to 
verify the information furnished on said forms of report, all their 
books and records, and the books and records of their affiliates and 
subsidiaries, shall during the usual hours of business be subject to 
the examination of the Administration or the Secretary. 

Sec. 3. The contracting distillers shall severally keep books and 
records which will clearly reflect all financial transactions of their 
respective businesses and the financial condition thereof, and shall 
require their respective affiliates and subsidiaries to keep such books 
and records. 

Sec. 4. All information furnished the Administration or the 
Secretary pursuant to this Article shall remain confidential in ac¬ 
cordance with the applicable regulations prescribed by the Admin¬ 
istration or the Secretary, respectively. 
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Article VII 
Administration 

Section 1 . The provisions of this Agreement, except as otherwise 
provided, shall be administered by the Federal Alcohol Control 
Administration. 

Sec. 2. The Administration and the Secretary shall each prescribe 
such regulations as may be reasonably necessary to carry out their 
respective functions under the provisions of this Agreement, and 
may make such interpretations of such provisions and regulations as 
they respectively deem necessary. Such regulations and interpreta¬ 
tions shall have the same force and effect as the provisions of this 
Agreement. 

Sec. 3. The Secretary of Agriculture may transfer to the Admin¬ 
istration or any agency of the Government whose services the Ad¬ 
ministration may utilize in administering its functions under this 
Agreement, out of funds available for administrative expenses under 
the Agricultural Adjustment Act, such monies as may be necessary 
to pay administrative expenses incurred by the Administration or 
any such agencies in carrying out the provisions of this Agreement. 

Sec. 4. The contracting distillers agree, through the agency of the 
Code Authority established pursuant to the Code of Fair Competi¬ 
tion for the Distilled Spirits Industry, to cooperate with the Ad¬ 
ministration and the Secretary in carrying out this Agreement, and 
to this end the Code Authority shall have the following powers and 
duties: (a) to act as an agency through which the contracting dis¬ 
tillers may make recommendations to effectuate the declared policy 
of the Act: and (b) to serve as one of the agencies through which 
reports of apparent violations of this Agreement may be received 
and reported to the Administration. In addition, the Code Au¬ 
thority shall have such powers and duties with respect to this Agree¬ 
ment as may be prescribed by regulations of the Administration. 
None of the foregoing powers of the Code Authority shall be deemed 
to limit the powers of the Administration. 

Sec. 5. The Administration shall report to the Attorney General 
and the Secretary, for appropriate action by them, the facts found 
by the Administration with respect to any violation of this 
Agreement. 

ARTICLE VIII 
Licensing 

Section 1 . The contracting distillers hereby apply for and consent 
to licensing by the Secretary, subject to the applicable General Reg¬ 
ulations, Agricultural Adjustment Administration. 

ARTICLE IX 

Effective Time 

Section 1 . This agreement shall become effective at such time as 
the Secretary may declare above his signature attached hereto, and 
this Agreement shall continue in force until terminated as follows: 
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(«) The Secretary may at any time terminate this Agreement as 
to all parties thereto by giving at least one day's notice by means of a 
press release or in any other manner which the Secretary may 
determine. 

(b) The Secretary may at any time terminate this Agreement as 
to any party signatory thereto, by giving at least one day’s notice, by 
depositing the same in the mail and addressed to such party at his 
last known address. 

(c) The Secretary shall terminate this Agreement upon the re¬ 
quest of 75 percent of the contracting distillers, such percentage to 
be measured by the volume of distilled spirits produced, by giving 
notice in the same manner as provided in paragraph (a) above. 

( d ) This Agreement shall in any event terminate whenever the 
provisions of the Act authorizing it cease to be in effect. 

ARTICLE X 
Immunities 

Section 1 . The benefits, privileges, and immunities conferred by 
virtue of this Agreement shall cease upon its termination, except 
with respect to acts done prior thereto: and the benefits, privileges, 
and immunities conferred by this Agreement upon any party signa¬ 
tory hereto shall cease upon its termination as to such party, except 
with respect to acts done prior thereto. 

Sec. 2. This Agreement shall not be held to relieve any contracting 
distiller from compliance with any law relating to intoxicating bev¬ 
erages or any applicable marketing agreement, license, or code of 
fair competition entered into or issued pursuant to Act of Congress. 

ARTICLE XI 

Counterparts 

Section 1 . This Agreement may be executed in multiple counter¬ 
parts, which when signed by the Secretary shall constitute, when 
taken together, one and the same instrument as if all such signatures 
were contained in one original. 

ARTICLE XII 
Additional Parties 

Section 1 . After this Agreement first takes effect any person not a 
party thereto who is engaged in the production of distilled spirits, 
may become a party to this Agreement, if a counterpart thereof is 
executed by him and by the Secretary. This Agreement shall take 
effect as to such new contracting party at such time as the Secretary 
may declare above his signature attached to such counterpart, and 
the benefits, privileges, and immunities conferred by this Agreement 
shall then be effective as to such new contracting party. 
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ARTICLE XIII 
Agents 

Section 1 . The Secretary or the Administration may by designa¬ 
tion in writing name any person, including any officer or employee of 
the Government, to act as his or their agent in connection with 
carrying out their respective functions under any of the provisions of 
this Agreement. 

ARTICLE XIV 
Signatures of Parties 

In v'itness whereof the contracting parties, acting under the pro¬ 
visions of the Agricultural Adjustment Act, for the purposes and 
subject to the limitations herein contained, and not otherwise, have 
hereunto set their respective hands and seals. 

American Commercial Alcohol Corporation (for itself), 
by Cecil Page. Secretary: The American Distilling 
Co. (its wholly owned subsidiary), by Cecil Page, 
secretary: The Baltimore Pure Rye Distilling Co., oy 
A. Kriger. chairman of board: Bernheim Distilling 
Co., Inc., by Emil Schwarzhaupt. vice president; 
Brown-Forman Distillers* Co., Inc., by Owsley 
Brown, proxy; Colonial Distilling Co. (now Potomac 
Distilling Co.), by W. E. Edmondson, president: Com¬ 
mercial Solvents Corporation, by T. Walker, ex vice 
president; The Estevez Corporation, by John P. 
Bramhall; The Fleischmann Distilling Corporation, 
bv C. C. Childs: Frankfort Distilleries. Inc., by W. 
Veeneman. president: Glencoe Distillery Co., by 
Owsley Brown, proxy; Glenmore Distilleries Co.. Inc., 
by James C. Campbell; C. H. Graves & Sons Co., by 
Robert W. Woolley: Hartford Pure Rye Distillers, 
Inc., by H. Edgar Hough, president, J. H. Johnson, 
secretary; Maryland Distillery, Inc., by C. B. Baker, 
president: National Distillers Products Corporation, 
by Paris S. Russell; Old Kentucky Distillery, by 
Owsley Brown, proxy; Pennsylvania Distilling Co., 
Inc., (Logansport. Pa.), by Melvin D. Hildreth, 
counsel: Rossville Union Distilleries Corporation, by 
H. I. Peffer. chairman of board; Schenley Products 
Co., by Harold Jacobi, president; A. Ph. Stitzel, Inc., 
by Julian P. Van Winkle, president; Union Distillery 
Corporation, by H. I. Peffer, chairman of board; 
Hiram Walker & Sons. Inc., by H. C. Hatch, attor¬ 
ney; Thos. Ward Distillery Co., by John P. Bram¬ 
hall, attorney; W. H. Weller & Sons, Inc., by Julian 
P. Van Winkle, secretary* and treasurer; The Frank 
L. Wight Distilling Co., by Frank L. Wight, vice 
president ; Wright & Taylor Distillery Co., by Owsley 
Brown, proxy. 
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' Whereas , it is provided by Section 8 of the Act as follows: 

In order to effectuate the declared ix>licy. the Secretary of Agriculture shall 
have power to enter into marketing agreements with processors, associations of 
producers, and others engaged in the handling in the current of interstate or 
foreign commerce of any agricultural commodity or product thereof, after due 
notice and opportunity for hearing to interested parties. The making of any 
such agreement shall not he held to be in violation of any of the antitrust 
laws of the United States and any such agreement shall be deemed to be law¬ 
ful : Provided. That no such agreement shall remain in force after the termi¬ 
nation of this Act; 

And— 

Whereas* due notice and opportunity for hearing to interested 
parties has been given pursuant to the provisions of the Act, and 
the regulations issued thereunder; and 

Whereas, the Secretary finds (1) that the contracting distillers are 
engaged in the handling of distilled spirits in the current of inter¬ 
state and foreign commerce: and (2) that the conditions existing in 
the marketing in intrastate commerce of commodities used for the 
manufacture of distilled spirits burden the marketing in interstate 
and foreign commerce of domestic agricultural commodities avail¬ 
able for the manufacture of distilled spirit^; and (3) that the 
marketing of such commodities and spirits in intrastate commerce 
is inextricably intermingled with their marketing and distribution 
in interstate and foreign commerce; and 

Whereas, it appears, after due consideration, that this Agreement 
will tend to effectuate the policy of Congress declared in section 2 
of the Act. as hereinbefore in this Agreement set forth: 

Now. therefore. I, Henry A. Wallace. Secretary of Agriculture, 
acting under the provisions of the Agricultural Adjustment Act, 
for the purposes and within the limitations therein contained, and 
not otherwise, do hereby execute this Agreement under my hand and 
official seal of the Department of Agriculture, in the City of Wash¬ 
ington, D. C., on this 9th day of December, and pursuant to the 
provisions hereof declare this Agreement to be effective on and after 
12:01 a. m„ Eastern Standard Time, December 10,1933. 

[seal] (Signed) H. A. Wallace, 

Secretary of Agriculture. 


LICENSE FOR THE DISTILLED SPIRITS INDUSTRY 

ARTICLE I 
Definitions 

Section 1 . As used in this License— 

(а) The term “Secretary” means the Secretary of Agriculture of 
the United States. 

(б) The term "Act" means the Agricultural Adjustment Act, ap¬ 
proved May 12. 1933, as amended. 

(c) The term “person” means individual, partnership, corpora¬ 
tion, association, and any other business unit. 

(✓/) The term “distilled spirits” means ethyl alcohol, hydrated 
oxide of ethyl, spirits of wine, whiskey, rum. brandy, gin, and other 
alcoholic spirits for beverage use. produced by the separation of alco¬ 
holic spirits by a process of evaporation or otherwise from any fer¬ 
mented or other substance. 

(e) The term “beverage use” means beverage, medicinal, culinary, 
or any other use except use for industrial purposes. 

(/) The term “distiller” means any person who is engaged in 
the production of distilled spirits in the United States. 

(ff) The term “United States” includes the United States and 
its possessions, except the Philippine Islands, the Virgin Islands, 
American Samoa, the Canal Zone, and Island of Guam. 

(k) The term “books and records” means any books, records, 
accounts, contracts, documents, memoranda, correspondence, or other 
written data pertaining to the business of the person in question. 

(/) The term “subsidiary” means any person, of or over whom, 
the distiller has. either directly or indirectly, actual or legal control, 
whether by stock ownership or in any other manner. 

(j) The term “affiliate” means any person who has. either directly 
or indirectly, actual or legal control of or over a distiller, whether by 
stock ownership or in any other manner. 

(A-) The term “Administration” means the Federal Alcohol Con¬ 
trol Administration. 

(/) The term “Code Authority” means the Code Authority estab¬ 
lished pursuant to the provisions of the Code of Fair Competition 
for the Distilled Spirits Industry. 
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ARTICLE II 


Purposes 

Whereat* it is provided by Section 8 of the Act as follows: 

Sec. S. In order to effectuate the declared policy the Secretary of Agriculture 
shall have power— 

(3) To issue licenses permitting processors, associations of producers, and 

others to engage in the handling, in the current of interstate or foreign com¬ 
merce, of any agricultural commodity or product thereof, or any competing 
commodity or product thereof. Such licenses shall be subject to such terms 
and conditions not in conflict with existing Acts of Congress or regulations 
pursuant thereto as may be necessary to eliminate unfair practices or charges 
that prevent or tend to prevent the effectuation of the declared policy and the 
restoration of normal economic conditions in the marketing of such commodi¬ 
ties or products thereof and the financing thereof. * * * 

(4) To 1 require any licensee under this section to furnish such reports as to 
quantities of agricultural commodities or products thereof bought and sold 
and the prices thereof, and as to trade practices and charges, and to keep such 
systems of accounts as may be necessary for the purpose of part - of this title. 

And— 

Wkereax. by virtue of the authority vested in the Secretary by 
the Act. the Secretary, with the approval of the President, has issued 
regulations entitled ‘‘General Regulations, Series 4. Agricultural 
Adjustment Administration": and 

Whet'> • * pursuant to said Act and to said regulations, the Secre¬ 
tary has determined that it is necessary to issue licenses in order to 
eliminate unfair practices or charges that prevent or tend to pre¬ 
vent (1) the effectuation of the declared policy of said Act with 
respect to domestic commodities and products thereof from which 
distilled spirits are produced, and (2) the restoration of normal 
economic conditions in the marketing and financing of such 
commodities and products thereof: and 

Whereat* the Secretary, acting under the provisions of said Act, 
for the 1 purpose and within the limitations therein contained, after 
due notice and opportunity for hearing to interested parties given 
pursuant to the provisions of said Act, and the regulations issued 
thereunder, and after due consideration, has executed under his 
hand and the official seal of the Department of Agriculture a certain 
agreement entitled “Marketing Agreement for the Distilled Spirits 
Industry”; and 

Whereax* the Secretary finds that the marketing and distribution 
of agricultural commodities and products thereof from which dis¬ 
tilled spirits are produced are in the current of interstate and foreign 
commerce: 

Now* therefore* the Secretary of Agriculture, acting under the 
authority vested in him as aforesaid. 

Hereby licenses each and every distiller to engage in the handling 
in the current of interstate and foreign commerce of distilled spirits 
and agricultural commodities and products thereof from which 
distilled spirits are produced, subject to the following terms and 
conditions: 
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ARTICLE III 

Use of Cereal Grains 

Section 1 . Except as provided by special permit issued pursuant 
to Article V 0 f the Marketing Agreement for the Distilled Spirits 
Industry, each distiller shall manufacture distilled spirits (includ¬ 
ing any mash, wort, or wash used therefor), after the effective 
date of this License, exclusively from cereal grains or their prod¬ 
ucts; and market for beverage use only such distilled spirits now 
held or hereafter acquired by him as are manufactured from cereal 
grains or their products. 

Sec. 2. This Article shall not apply to rum or brandy or brandy 
spirits for wine fortification. 

ARTICLE IV 
Reports 

Section 1 . Each distiller shall, from time to time, upon the request 
of the Administration or the Secretary, furnish such information, 
on and in accordance with forms of reports to be supplied, as may 
be necessary for the purposes of (1) assisting the Administration 
or the Secretary in the furtherance of their powers and duties with 
respect to this License, or (2) enabling the Administration or the 
Secretary to ascertain and determine the extent to which the de¬ 
clared policy of the Act and the purposes of this License will be 
effectuated, such reports to be verified under oath. 

Sec. 2. Each distiller shall, for the same purposes, or to enable 
the Administration or the Secretary to verify the information fur¬ 
nished on said forms of report, permit the Administration or the 
Secretary, during the usual hours of business, to examine all their 
books and records, and the books and records of their affiliates and 
subsidiaries. 

Sec. 3. Distillers shall keep books and records which will clearly 
reflect all financial transactions of their respective businesses and 
the financial condition thereof, and shall require their respective 
affiliates and subsidiaries to keep such books and records. 

Sec. 4. All information furnished the Administration or the 
Secretary pursuant to this Article shall remain confidential in ac¬ 
cordance" with the applicable regulations prescribed by the Admin¬ 
istration or the Secretary, respectively. 

ARTICLE V 

ADM INISTRATION 

Section. 1 . The provisions of this License, except as otherwise 
provided, shall be administered by the Federal Alcohol Control 
Administration. 

Sec. 2. The Administration and the Secretary shall each prescribe 
such regulations as may be reasonably necessary to carry out their 
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respective functions under the provisions of this License. Such 
regulations shall have the same force and effect as the provisions of 
this License. 

Sec. 3. The Secretary of Agriculture may transfer to the Admin¬ 
istration or any agency of the Government whose services the Ad¬ 
ministration may utilize in administering its functions under this 
License, out of funds available for administrative expenses under 
the Agricultural Adjustment Act. such monies as may be necessary 
to pay administrative expenses incurred by the Administration or 
any such agencies in carrying out the provisions of this License. 

Sec. 4. Distillers shall, through the agency of the Code Authority 
established pursuant to the Code of Fair Competition for the Dis¬ 
tilled Spirits Industry, cooperate with the Administration and the 
Secretary in carrying out this License, and to this end the Code 
Authority shall have the following powers and duties: (a) To act 
as an agency through which the distillers may make recommenda¬ 
tions to effectuate the declared policy of the Act: and ( b ) to serve 
as one of the agencies through which reports of apparent violations 
of this License may be received and reported to the Administration. 
In addition, the Code Authority shall have such powers and duties 
with respect to this License as may be prescribed by regulations of 
the Administration. None of the foregoing powers of the Code 
Authority shall be deemed to limit the powers of the Administration. 

Sec. 5. The Administration shall report to the Attorney General 
and the Secretary, for appropriate action by them, the facts found 
bv the Administration with respect to anv violation of this Agree¬ 
ment. 

Article VI— Miscellaneous 

Section 1 . This License shall become effective at such time as the 
Secretary may declare above his signature attached hereto; and shall 
continue in force until terminated as follows: 

(ft) The Secretary may at any time terminate this License by giv¬ 
ing at least one day's notice by means of a press release or in any 
other manner which the Secretary may determine. 

(b) This License shall in any event terminate whenever the pro¬ 
visions of the Act authorizing it cease to be in effect. 

Sec. 2. In accordance with the provisions of the Act and the ap¬ 
plicable! General Regulations. Agricultural Adjustment Administra¬ 
tion, this License shall be subject to suspension or revocation with 
respect to any licensee thereunder for violation of any of the terms 
or conditions thereof by such licensee. 

Sec. 3. The privileges conferred by virtue of this License shall 
cease upon its termination, except with respect to acts done prior 
thereto:; and the privileges conferred by this License upon anv dis¬ 
tiller shall cease upon its suspension or revocation as to such dis¬ 
tiller except with respect to acts done prior thereto. 

Sec. 4. This License shall not be held to relieve any distiller from 
compliance with any law relating to intoxicating beverages or any 
applicable marketing agreement, license, or code of fair competition 
pursuant to Act of Congress. 

Sec. 5. The Secretary or the Administration may by designation 
in writing name any person, including any officer or employee of 
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the Government, to act as his or their agent in connection with 
carrying out their respective functions under any of the provisions 
of this License. 

Sec. 6. If any provision of this License is declared invalid or the 
applicability thereof to any person, circumstance, or thing is held 
invalid, the validity of the remainder of this License and/or the 
applicability thereof to any other person, circumstance, or thing 
shall not be affected, thereby. 

In witness whereof . I, Henry A. Wallace. Secretary of Agricul¬ 
ture, hereby issue this License in the City of Washington. District of 
Columbia, on this 9th day of December, 1933, and pursuant to the 
provisions hereof declare this License to be effective on and after 
12:01, Eastern Standard Time, on the 13th day of December, 1933. 

(Signed) H. A. Wallace, 

Secretary of Agriculture. 
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FOR THE DISTRICT OF COLUMBIA 


No. 7642—Special Calendar 


Stitzell-Weller Distillery, a corporation, Appellant, 

v. 

Henry A. Wallace, individually and as Secretary of 
Agriculture of the United States, et al., Appellee. 


On Appeal from the District Court of the United 
States for the District of Columbia. 


REPLY BRIEF FOR APPELLANT 


STATEMENT 

Upon the only issue in this case—whether the United 
States is an indispensible party, appellees contend that 
the money in question either belongs to the United 
States or that, if it is a trust fund, the United States 



is the trustee. They rely, in part, upon matters not 
discussed by the court below and which, of course, were 
not discussed in appellant’s original brief. Appellant 
maintains here, as in its original brief, that the money 
does not belong to the ITiited States and that the trust 
created by the Marketing Agreement was to be ad¬ 
ministered by the Secretary of Agriculture, whoever 
lie might be. in a private capacity as trustee, and not 
by the United States. 

While this reply brief discusses the detailed and 
involved argument offered by appellees and points out 
that even if the United States were the trustee of the 
fund, it is not necessarily an indispensiblc party, never¬ 
theless, the basic difference between appellant and 
appellee is as above stated. 

Since appellees’ brief does not follow the sequence 
of appellant’s brief, a reply brief co-relating the dis¬ 
cussion on both sides may be helpful to the court. For 
that reason, appellees’ sequence is used herein. 

SUMMARY OF ARGUMENT 

I. This fund is neither revenue, “consideration” for 
the sale of monopolistic privileges, or money for dis¬ 
bursing government obligations. 

II. Congress disposed of all trust funds by one ap¬ 
propriation. It should be broadly construed. 

III. This entire fund, and in any event that part de¬ 
posited in the Treasury after June 26, 1934, is to be 
disbursed “under the terms of the trust”. 

IV. Appellant has two remedies; the United States 
is not indispensable in either. It may compel direct 
payment to it, in the nature of mandamus, because 
“terms of the trust” include both implied and express 
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terms and only the implied terms of the Marketing 
Agreement remain. Return of money no longer usable 
is one of its implied terms. Such repayment is merely 
ministerial. That the statute directs disbursement 
under such implied “terms” of the trust, under the facts 
pleaded and admitted, is clear. Under this remedy, 
whether the Marketing Agreement is the contract of 
the United States or whether the United States is 
trustee is immaterial. 

If, however, the fund is appropriated only for the 
express terms of the Marketing Agreement, appellant 
may, nevertheless, establish an equitable interest 
therein—i. e., a resulting trust. The Secretary of 
Agriculture, whoever he may be, has “uncontrolled 
judgment” with respect to its express terms; he is 
trustee; and he is the only adversary party necessary 
in a suit to establish a resulting trust. The United 
States is not concerned in such equitable interests, 
except for “proper quittance” against subsequent 
claims. No one can make such claims, for benefi¬ 
ciaries are admittedly non-existent. Allegedly coun¬ 
tervailing rights of the United States are without sub¬ 
stance; the court may so decide, without the presence 
of the United States, on the issue of indispensability 
vel non. 

V. The parties are properly before the court. 
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ARGUMENT 

I 

Whether the Marketing Agreement Must Be Considered 
a Valid Contract of the United States 

Appellees refer (Brief, p. 26) to a statement of the 
court below (K. 31) that appellant did not question 
the validity of the Marketing Agreement or License. 
Appellant’s position here (Brief, pp. 63-65) is the same 
as in the court below; and the District Court so states 
(R. 29). Appellant only questions the legality of the 
Marketing Agreement if given the construction con¬ 
tended for by appellee. 

A. THE PARITY PAYMENTS AS AN INCIDENT OF THE REGULA¬ 
TION OF INTERSTATE COMMERCE 

Appellees argue that the fund should be construed 
as belonging to the United States because it was col¬ 
lected under author'dv of the Act as a means of regula- 
ting interstate commerce. (Brief, p. 26.) This must 
mean that Section 8(2) of the Act (Appellees’ Brief, 
p. 63) was a revenue raising statute. That it was not 
is elcarlv shown bv the following: 

“When rental or benefit payments are found 
necessarv to correct the situation, the tax must 
'produce the revenue necessary to administer the 
bill and to protect the Treasury from deficits.” 
(Emphasis supplied) 1 

“From the foregoing explanation of the opera¬ 
tion of the Agricultural Adjustment Act, it will be 
seen that as far as basic commodities are con¬ 
cerned, the processing tax is the heart of the law. 
The processing tax is a means of raising revenue 


1 Testimony of Henry A. Wallace, Hearings on H. R. 3835 (which later 
became the Agricultural Adjustment Act), 73rd Cong., 1st Sess., p. 131. 
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for accomplishing one or both of two things in¬ 
tended to help farmers attain parity prices and 
purchasing power. ’ 

“Both of these functions of the benefit payment 
system are made possible by the processing tax, 
which is a continuing source of revenue and is not 
dependent upon lump-sum appropriations made 
from time to time by Congress. So far as pos¬ 
sible, the receipts from processing taxes on any 
given commodity are used for benefit payments 
to the producers of that particular commodity. ”•* 

“Processing taxes are the only source of revenue 
from which the benefit payments are made. If 
processing taxes should be abolished, no substitute 
being provided, there could be no benefit payments. 
The whole adjustment program would be at an 
end.” (Emphasis supplied) 1 

Xot only have Administrative officials always treated 

the Act as providing revenue only through taxes, but 

the Act itself clearlv shows this. 

•> 

Congress obviously did not, and bv the language 
used could not, give the Secretary of Agriculture 
power to raise revenue for the government by the 
general authorization to enter into agreements with 
processors and others “in order to effectuate the de¬ 
clared policy” of the Act. No such intention can be 
gathered from the Act; and to give the Act such con¬ 
struction would be to find delegation of revenue-rais¬ 
ing power without any yardstick. 

The money paid under the Marketing Agreement was 
nothing more than a voluntary payment by the dis- 

- U. S. Department of Agriculture, “Agricultural Adjustment”, p. 9 
(Cited in United States v. Butter, 297 U. S. 1, 59). 

3 Id., p. 10. 

4 U. S. Department of Agriculture, ‘ ‘ Report of the Secretary of Agri¬ 
culture—1934”, pp. 35-36. 


6 


tillers to the Secretary of Agriculture to be used by 
him as agreed therein. 

Appellees further contend that Section 4 of the Agri¬ 
cultural Marketing Agreement Act, c. 296, 50 Stat. 246, 
confirmed the Secretary's collection of parity pay¬ 
ments as the act of the United States. (Brief, pp. 26- 
27.) This is not correct. (Appellant’s brief, pp. 53- 
65.) Inasmuch as the Secretary was not acting for the 
United States when collecting the parity payments but 
was acting as a trustee under the agreement, blanket 
ratification by Congress of all marketing agreements 
and the action of the Secretary thereunder did not con- 
vert moneys collected by the Secretary, as trustee, into 
government funds. To give the Act of June 3, 1937, 
that construction is to take monev from the trustee 
without due process. 

Moreover, Congress could not collect this monev un- 
tier this Marketing Agreement even as an incident to 
the regulation of interstate commerce (Appellees’ 
Brief, p. 28) because a part of the same plan provided 
for the use of that money for rental and benefit pay¬ 
ments. United States v. Butler, 297 U. S. 1, proscribed 
rental or benefit payments because they invaded 
States’ rights—not because the money came from 
taxes. The Court invalidated the processing tax be¬ 
cause the money, even though obtained under an other¬ 
wise constitutional power of taxation, was part of the 
plan for an illegal end. The same would be true of the 
money obtained under the guise of regulating inter¬ 
state commerce and used, as a part of the same plan, 
for similarly illegal purposes. Thus, Congress could 
not ratify under the theory appellees now suggest, be¬ 
cause no one can ratify that which he lacks inherent 
power to do originally. 
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The only thing that Congress ratified was the act of 
the Secretary in depositing the money as a trust fund 
(Appellant’s brief, pp. 56-57)—a clear indication that 
the United States had no proprietary interest therein. 

B. INCONSISTENCY BETWEEN THE MARKETING AGREEMENT 

AND THE STATUTE 

This is discussed in Appellant’s brief, pp. 49, 64. 

C. THE SECRETARY’S AGREEMENT TO MAKE RENTAL AND 

BENEFIT PAYMENTS IN EXCESS OF MONEY APPRO¬ 
PRIATED THEREFOR 

To refute the contention that, by the Marketing 
Agreement, the Secretary agreed to make rental or 
benefit payments with the distillers’ money in excess 
of such payments made out of appropriated govern¬ 
ment funds (Appellant’s Brief, pp. 48-49), appellees 
contend that money received under the Marketing 
Agreement was to be used in lieu of appropriated tax 
money, so that total payments by the Secretary to 
farmers were not to exceed the specific appropria¬ 
tions. To state that contention is to answer it. The 
appropriation of government funds available to the 
Secretary was the total amount of processing tax col¬ 
lections. The very Act that levied the tax appro¬ 
priated it. Obviously, the Marketing Agreement was 
not intended to reduce that appropriation and sub¬ 
stitute other moneys in part therefor. Appellees’ con¬ 
tention contemplates that so much of the processing 
tax as equaled collections under the Marketing Agree¬ 
ment would ultimately thus be made available for some 
use other than payments to farmers. That is, of course, 
contrary to the whole program of raising processing 
taxes for the specific purposes for which they were 
appropriated. 
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I). WHETHER APPELLANT’S CONSTRUCTION OF THE MAR¬ 
KETING AGREEMENT IS INCONSISTENT WITH THE 
COMPLAINT 

Appellees argue that appellant’s theory is incon¬ 
sistent with the pleadings. (Appellees’ Brief, p. 30.) 
There is no such inconsistency. The Secretary now 
has no legal authority ‘‘to provide for payments and 
disbursements in the manner provided in the Act” (R. 
6), because the Comptroller General has refused to 
permit this money to be withdrawn from the Treasury 
for that purpose (Appellant’s Brief, Appendix B). 
More important is the allegation, admitted by the mo¬ 
tion—that the Secretary has abandoned all intention 
of using the money for the purposes stated in the Mar¬ 
keting Agreement and that, because of lapse of time, 
the trust obligations cannot now be performed. 

Appellees also suggest that if the Marketing Agree¬ 
ment is the contract of the Secretary, as an individual, 
it violates the Sherman Anti-Trust Act, and the court 
should leave the parties where it finds them. (Brief, 
p. 31.) The Marketing Agreement has two parts; they 
are severable. The part which compels the use of 
grain contains restraints upon interstate commerce, 
but such restraints were specifically exempted from 
the Sherman Anti-Trust Act. As we have shown 
(Brief, pp. 64-65), increasing the use of grain was a 
function authorized by the Act. But the other part of 
the agreement, although unauthorized by the Act, and 
dealing with the voluntary, nonstatutory payment and 
contractual use of the parity payment fund (Brief, pp. 
62-65), is not in violation of the Sherman Anti-Trust 
Act. This part merely provides that the fund shall be 
used for rental and benefit contracts. The purpose of 
rental and benefit contracts, according to United States 


v. Butler , supra, was a control of production. Control 
of production was a matter reserved to the States; it 
was not restraint of interstate commerce; and the 
Sherman Act is not even applicable to it. 

II 

Necessity of an Appropriation Act to Withdraw This 
Fund from the Treasury 

We agree that money can be withdrawn from the 
Treasury of the United States only by Congressional 
appropriation. That is why Sections 19 and 20 of the 
Permanent Appropriations Repeal Act, c. 756, 48 Stat. 
1224, were necessary, even as to trust funds. To avoid 
the necessity of recurring requests for such appropria¬ 
tions authorizing withdrawal of trust funds from the 
Treasury, Congress departed from its declared in¬ 
sistence upon specific annual appropriations and pro¬ 
vided a broad, liberal appropriation of all trust funds. 

Ill 

Withdrawal of This Fund Under the Permanent 
Appropriations Repeal Act 

Section 19 of the Permanent Appropriation Repeal 
Act (U. S. C. Supp. V, Title 31, Sec. 725r) appropriates 
“all donations” and “all quasi-public and unearned 
monies carried in official checking accounts of disburs¬ 
ing officers or in accounts of others required to account 
to the Comptroller General” which are “administered 
by officers of the United States by virtue of their offi¬ 
cial capacity”. This fund represents donations ad¬ 
ministered by an officer of the United States, acting as 
an individual, but because and bv virtue of his official 
capacity. The Marketing Agreement makes the Sec- 
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retary of Agriculture, whoever he may be, the trustee. 
Therefore, the fund, being one administered by an 
officer of the United States in his official capacity, was 
appropriated by Section 19 of the Permanent Appro¬ 
priation Repeal Act. 

iThis is even clearer if the fund was administered by 
the Secretarv for the United States, as contended bv 
appellee. In that event, it obviously is a donation or 
quasi-public money administered by an officer of the 
United States, in his official capacity. As such, it has 
unquestionably been appropriated for payment within 
“the terms of the trust”. Payment to the distillers is 
payment within “the terms of the trust” because of 
the implied provisions of the trust. 

However, assuming, as argued by the appellees 
(Brief, pp. 33-34), that Section 19 appropriates only 
money coming into the Treasury after its passage, 
most of the money here in question actually was de¬ 
posited in the Treasury after it was passed. We call 
attention to the Treasury Reports (Appellant’s Brief, 
pp. 53-54) showing that $763,004.15 of this fund was 
deposited in the Treasury after June 30, 1934. The 
Permanent Appropriation Repeal Act was passed and 
became effective on June 26, 1934. Under the Secre¬ 
tary’s regulations (Appellant’s Brief, pp. 56-57, foot¬ 
note 38), remittances from distillers were payable to 
the Disbursing Clerk, United States Department of 
Agriculture, and were deposited monthly with the 
Comptroller of the Department of Agriculture. Such 
remittances obviously were first carried in official ac¬ 
counts of the Comptroller of Agriculture, who accounts 
to the Comptroller General; and they were thereafter 
deposited in the Treasury. 
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The statute, even on appellees’ theories, is at least 
applicable to $763,604.15, and to any other part of this 
fund deposited in the Treasury after June 26, 1934. 
Even if that view of the Appropriation Act is adopted, 
the case should be reversed in order to ascertain the 
exact amount available. 

The Act of June 30, 1906, relied upon by appellees 
(Brief, p. 34), is not applicable because the Perma¬ 
nent Appropriation Repeal Act does “in specific terms 
declare an appropriation to be made”. Sections 19 
and 20 provide that the funds referred to therein are 
“appropriated and made available for disbursement 
under the terms of the trust.” 

Furthermore, in view of the legislative purposes of 
both Sections 19 and 20 (Appellant’s Brief, pp. 79-92), 
they should receive the liberal, broad construction in¬ 
tended by Congress and the entire parity payment 
fund should be declared available for the purposes of 
the trust. It will be recalled that the Committee on 
Appropriations pointed out (Appellant’s Brief, p. 82) 
that it would not be difficult to bring a trust fund 
within the appropriation—that simply establishing it 
as a trust fund was sufficient. That has been done 
(R. 5). 

IV 

Application of the Ministerial Duty Doctrine 

AVe have established all points which appellees say 
(Brief, pp. 34-35) are necessary to bring the case 
within the ministerial duty doctrine. 

A. THE UNITED STATES AS AN INDISPENSABLE PARTY 

Appellees contend (Brief, p. 35) that Sec. 19, Per¬ 
manent Appropriation Repeal Act authorizes with- 
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drawal of the parity fund from the Treasury of the 
United States only if the parity fund is a trust fund 
and if payment to the appellant is payment “under the 
terms of the trust”. That is true, except that equitable 
interests may be established (as hereinafter shown) 
even if the fund is payable only to others under the 
“terms of the trust”. 

Appellees further contend (Brief, p. 35) that a de¬ 
termination of the ownership and disposition of the 
fund will affect the interests of the United States; 
and that the United States is therefore a necessary and 
indispensable party for the reasons enumerated (which 
will be dealt with separately below). Appellees in 
reality take the position that the question whether the 
United States is an indispensable party cannot be de¬ 
termined without its first having been made a party 
defendant. 

Appellant contends that the United States is not 
indispensable because this is a suit against the Secre¬ 
tary of Agriculture, as an individual, to require him to 
pay to appellant money which appellant gave him for 
use under a specific trust. That he is also sued in an 
official capacity (because of the duty imposed upon him 
with respect to disbursing funds from the Treasury 
of the United States) does not make the United States 
an indispensable party. 

The court may adjudicate the questions raised to de¬ 
termine who the indispensable parties are. If, on the 
pleadings, the court should agree with appellants 
views, obviouslv the United States is not a necessarv 
party to this suit and the Secretary of Agriculture 
owes appellant some money. He cannot meet the issue 
by. alleging title in the United States and then arguing 
that the United States must be joined before the sound¬ 
ness of his allegations can be adjudicated. 
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Even if the United States at one time had an in¬ 
terest in the fund, as owner or as trustee (which is 
denied), since the parity payment fund is within the 
intendment of the Permanent Appropriation Repeal 
Act, the interests of the United States were fully dis¬ 
posed of by that Act and the disposition of the fund 
has been determined by the Act itself. All that re- 
mains is to construe the duty imposed by that Act and 
to decide whether “disbursements under the terms of 
the trust” include repayment to the distillers. This 
we have established. (Brief, pp. 88-94.) 

All this can be done under the ordinary powers of 
mandamus. The United States, whether as owner or 
trustee, is not an indispensable party. (Minnesota v. 
Hitchcock, 185 U. S. 373, 386.) Furthermore if “dis¬ 
bursement under the terms of the trust” means repay¬ 
ment to the distillers, there is no need for adversary 
parties other than the officers whose duty the court is 
asked to direct. 

Even if disbursement “under the terms of the 
trust” does not include repayment to the distillers 
but means merely that the fund shall be drawn out of 
the Treasury and used for the purposes expressed (as 
distinguished from those implied) in the Marketing 
Agreement, appellant nevertheless has a right to estab¬ 
lish an equitable interest in the fund, without joinder 
of the United States. The mandatory duty still is 
there; the interests of the United States in the fund 
have been just as effectively disposed of. Whether 
appellant has an equitable interest in the fund, as 
against potential beneficiaries thereof, does not require 
the presence of the United States (see cases cited, Ap¬ 
pellant’s brief, p. 78). Whether such a suit, on the 
case pleaded, requires other adversary parties is dis¬ 
cussed, infra. 
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1. Necessity of presence of United States before the 
Court can determine that the parity payment fund 
was subject to a trust 

Appellant has established that the Marketing Agree¬ 
ment created a trust (Brief, pp. 11-1S, 53-60). Ap¬ 
pellees confuse the issues by reference to constructive 
trusts. (Brief, p. 36.) Xo such trust is involved here. 

Appellant is entitled to proceed without the presence 
of the United States, because the Permanent Appro¬ 
priation Repeal Act directs payment back to the dis¬ 
tillers or because it has an equitable interest in a fund 
which Congress has directed to be paid to others as 
yet undetermined. Such equitable interest exists be¬ 
cause there is a resulting trust back to the distillers. 
The United States, having directed that the fund be 
disbursed “under the terms of the trust”, has no more 
interest in the existence of the equitable interest of 
the distillers which arises from a resulting trust than 
it had in the equitable interest which arose, in Houston 
v. Ormes , 252 U. S. 469, from an attorney’s lien for 
fees. The presence of the United States is not neces¬ 
sary in order to determine what the statute means or 
whether there is a trust within its meaning. 

Appellant does not ask the court to construe the 
Marketing Agreement standing by itself. It asks the 
court to construe the Permanent Appropriation Repeal 
Act, which, in turn, incorporates therein the “terms” 
of every agreement covering donations, quasi-public 
money, or money held in the nature of a trust. The 
Marketing Agreement is such an agreement. The 
cases relied upon by appellees (Brief, pp. 36-38) are 
inapplicable because they are not based upon the per¬ 
formance of a statutory duty, as this case is. 
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2. The right of the United States to assert a claim 
against the parity payment fund for having ful¬ 
filled the obligations of the trust. 

Pointing to the Supplemental Appropriation Act, 
1936, c. 49, 49 Stat. 1109, appellees say that the money 
therein appropriated met all obligations incurred by 
the Government under the Agricultural Adjustment 
Act; that this fulfilled the purpose of the trust; that 
the United States is entitled to assert recoupment on 
the theory that it has advanced its own funds to ac¬ 
complish the purposes of the trust; and that it is a 
necessary party because it has such alleged interest in 
the fund. (Brief, pp. 38-39.) 

We have pointed out above that the money paid 
under the .Marketing Agreement was not to be used in 
lieu of appropriated tax money to settle Government 
obligations. Settlement of Government obligations, 
payable out of specific tax money, is not a fulfillment 
of the terms of this trust. The United States has 
nothing to recoup. 

Appellee also contends (Brief, pp. 39-40) that the 
Comptroller General’s opinion shows that the United 
States has never clearly relinquished its claim to this 
fund. By the Act of June 3, 1937, (50 Stat. 246) Con¬ 
gress ratified the deposit of this fund by the Secretary 
as a trust fund. That is Congressional recognition of 
the fact that the United States had no claim to the 
fund. After the Comptroller’s opinion, the fund was 
still carried as a trust fund. (Appellant’s Brief, p. 54, 
footnote 37); and, even in 1937, the Department of 
Agriculture reported fifteen separate sources of money 
available to the United States 3 and did not list this 

* United States Department of Agriculture, “Agricultural Conserva¬ 
tion—1936”, p. 140, under the caption “Sources and Amounts of Funds 
Made Available to the Agricultural Adjustment Administration, Amounts 
Expended Therefrom, And Balances Remaining Unexpended, From May 
12, 1933, Through December 31, 1936”. 
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fund as one of them. Thus the handling of the fund 
after the Comptroller General’s opinion and the ratifi¬ 
cation of the deposit of the fund as a trust fund estab¬ 
lish that the Comptroller General’s opinion does not 
constitute a claim of the United States to the fund. 
The alleged interest of the United States, making it in¬ 
dispensable, is not sustained. 

3. The United States as trustee 

Appellees further say that, even if the Marketing 
Agreement creates an express trust, the United States 
was the trustee because (1) the Secretary executed the 
Marketing Agreement in his official capacity and hence 
as an agent of the United States; (2) the duties 
ascribed to the Federal Alcohol Control Administra¬ 
tion were to be accomplished through an exercise of 
of official authority; (3) contracts for rental and bene¬ 
fit payments were executed before and after the Mar¬ 
keting Agreement by the Secretary as an agent of the 
United States, and this fund was to be used for pay¬ 
ment of those contracts; (4) the complaint alleges that 
the fund is subject to the control of the defendant Mor- 
genthau; and (5) necessarily the legal title to the fund 
became subject to the control of the United States. 
(Brief, pp. 41-44.) 

These contentions, if correct, do not make the United 
States an indispensable party if Section 19 of the 
Permanent Appropriation Repeal Act is construed as 
directing payment back to the distillers. In that event, 
it would be immaterial whether the United States was 
trustee or not, because then there would be involved 
only the ministerial duty of making that payment; 
and the United States is not a necessary party to a 
suit to compel performance of duties imposed even in 
a trustee capacity. 
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However, we deny that the United States was trustee 
under the agreement (Brief, pp. 66-69) and submit that 
appellees* contentions are wrong because: 

1. The so-called official signature of the Secretary 
was official only the extent that he was authorized to 
act for the United States (Appellant’s Brief, pp. 
64-65); 

2. The so-called official functions of the Federal 
Federal Alcohol Control Administration were not pur¬ 
suant to the Agricultural Adjustment Act nor under 
the direction of the Secretary, but were contractual 
only, and were fixed by the Agreement just as the 
Agreement authorized “any person, including any of¬ 
ficer or employee of the government, to act” in carry¬ 
ing out its provisions. (Article XIII, R. 16(a)) In 
any event, the Federal Alcohol Control Administration 
never had a legal status as a governmental agency. It 
was established under the National Industrial Recov¬ 
ery Act, held illegal in Schechter Poultry Corp. v. 
United States , 295 U. S. 495. 

3. As we have shown above, in no event were the 
parity payment funds to be used in lieu of processing 
tax money appropriated by Congress; hence this fund 
had no relation to any rental or benefit contracts 
executed bv the Secretary as obligations of the United 
States. 

4. The allegation that Secretary Morgenthau has 
control of the fund means merelv that withdrawal of 
such funds in the Treasury is subject to the rules of 
the Treasury, just as withdrawals of funds from a 
bank are subject to the rules of the bank. Treasury 
officials have control only to the extent that money shall 





not go out of the Treasury except as the result of an 
appropriation by Congress. 

5. The Marketing Agreement did not give to the 
United States a power which it could not legally exer¬ 
cise. The United States could not as a sovereign make 
rental or benefit payments for the purpose of crop 
control, United States v. Butler, supra, and, therefore, 
it could not, acting as trustee of the parity fund, make 
such payments. The trustee of the fund must be the 
Secretary of Agriculture, who, as an individual, could 
legally act under the Agreement. 

Next, appellees say that none of them can exercise 
the judgment and discretion of a trustee, except as 
agents of the United States. (Brief, p. 46.) We have 
shown (Brief, p. 65-69) that appellee Wallace was act¬ 
ing in a dual capacity; that the United States is merely 
a stakeholder (Brief, p. 70); and it is clear that ap¬ 
pellees Morgenthau and Julian have mere ministerial 
duties as custodians of the fund. 

Appellees also contend that, since potential bene¬ 
ficiaries were not parties hereto, the trustee must be 
made a party before a resulting trust can be declared. 
(Brief, p. 47). This is predicated on the premise that 
the United States is trustee of the fund. As shown be¬ 
low, that premise is unsound; but even if the United 
States were the trustee, it is not true that the United 
States is an indispensable party if, as we have shown, 
the Permanent Appropriation Repeal Act directs pay¬ 
ment back to the distillers as an implied part of the 
trust. Moreover, even where we seek to establish equi¬ 
table interests, in event the statute is construed as 
directing payment to others than distillers, only such 
adversary parties are indispensable as may be adver¬ 
sary to the equitable interests claimed. In this contest 
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over equitable interests, the only issues are (1) whether 
the Secretary still has power to provide for payments 
out of this fund as expressly provided for in the Mar¬ 
keting Agreement; (2) whether he has abandoned in¬ 
tent so to use them; and (3) whether he has lost his 
power through lapse of time. The Secretary of Agri¬ 
culture is the proper party for determination of these 
issues because, according to United States v. Butler, 
supra, p. 55, he had the power 

“if, in his uncontrolled judgment, the policy of the 
act will be so promoted, to make agreements with 
individual farmers for a reduction of acreage or 
production upon such terms as he may think fair 
and reasonable.” (Emphasis supplied) 

By the phrase “under the Act” in the Marketing 
Agreement, this power was incorporated in the dis¬ 
tillers’ contract; as to this fund, it is a matter of con¬ 
tract, and it cannot be altered. 

Appellees’ argument that beneficiaries are necessary 
parties is premised upon the idea that the United 
States is trustee and is not a party. We contend that 
the Secretary of Agriculture, whoever he may be, is 
the trustee; and, of course, he is a party to this suit. 
However, appellees’ premise must fail, for the United 
States cannot be trustee; first, because the contract 
gives all determination as to rental or benefit pay¬ 
ments to the person who is Secretary of Agriculture, 
and not to the United States; secondly, because the 
United States cannot make rental or benefit contracts 
with farmers in a capacity of trustee any more than 
it can as a sovereign. Analogies sustain this principle. 
Thus, a corporation cannot engage in the business of 
administering trusts unless it has the capacity to ad- 
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minister them ( Scott on Trust § 96.3); national banks 
cannot act as a trustee, except in respect to authorized 
powers ( Miller v. King, 223 U. S. 505); and the capac¬ 
ity of municipal corporations to administer trusts 
depends upon the powers conferred upon them by the 
legislature ( Vidal v. Girard*s Executors, 2 How. 127). 
Of course, if the trust be repugnant to or inconsistent 
with the proper purpose for which the corporation was 
created, the trust will not fail; a court will simply 
appoint a new trustee to execute it. Vidal v. Girard’s 
Executors, supra. Hence, where it is clear that the 
United States does not have inherent power to make 
rental or benefit payments, either as a sovereign or a 
trustee, a decision that the Secretary of Agriculture, as 
an individual, is trustee and therefore is the proper 
party for adjudication of the issues here involved is, 
in practical effect, a ruling that the trust should not 
fail for want of a trustee and is consistent with equi¬ 
table principles. 

In view of the right of “uncontrolled judgment” 
vested bv contract in the Secretary, the most that 
appellees’ agreement can amount to is that the United 
States, even if trustee, is a trustee of very limited 
powers who can act only after the exercise of discretion 
by a third party, to wit, whoever is Secretary of Agri¬ 
culture. The issues in this case are between appellant 
and such third party. His powers of determination 
are challenged; his abandonment is averred; his un¬ 
reasonable delay is invoked. Even if the United States 
is trustee of this fund (which we deny), it is bound by 
the Secretary’s “uncontrolled judgment”, by his 
failure to act at all (abandonment), and by his unrea¬ 
sonable delay in acting. No rights of the United 
States, as such limited trustee, will be impaired by a 
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decision of this Court that the Secretary has now no 
power to make such determinations, that he has aban¬ 
doned any intent to make them, or that he has failed 
to act within a reasonable time. It must be remem¬ 
bered that these questions arise in the establishing 
of a resulting trust as an equitable interest; that 
opposing equitable interests do not exist since no 
beneficiaries of this fund have been determined (ad¬ 
mitted, Appellees’ Brief, p. 4); and that the only ad¬ 
versary parties who are indispensable to the estab¬ 
lishment of equitable interests are those who may be 
necessary for the decree to “afford a proper quittance 
to the Government” ( Houston v. Ormes, supra, p. 473). 

There is, therefore, no necessity for the presence of 
the United States in order to determine that a resulting 
trust has arisen. As against beneficiaries never deter¬ 
mined, the Government needs no “proper quittance”; 
as against the Secretary of Agriculture it needs none 
either. 

4. The “inference ” of unjust enrichment 
of the distillers 

This argument is not applicable to any phase of this 
case. (Appellant’s Brief, pp. 17-18.) However, we 
question the propriety of saying that “the distillers 
received a consideration”. (Appellees’ brief, p. 48.) 
In effect, appellees say that the Secretary sold the dis¬ 
tillers “stabilization”, “the greater share of the mar¬ 
ket”, “protection against a small amount of competing 
molasses beverage alcohol”, and “restrictions upon 
the use” of competing products. (Appellees’ Brief, 
pp. 8-16.) This is a terrific charge of malfeasance— 
one which no court will accept unless overwhelmingly 
sustained. 
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B. WHETHER A RESULTING TRUST SHOULD BE DECLARED 

If, as we have established, the Permanent Appro¬ 
priations Kepeal Act directs appellees to disburse the 
fund under the “terms’’ of the trust, implied as well 
as expressed, it is immaterial whether there is a re¬ 
sulting trust in favor of the distillers or not. In that 
event, appellees may be directed to repay the dis¬ 
tillers because the Marketing Agreement is now 
stripped of all of its express terms and only the implied 
terms remain. (Appellant’s Brief, pp. 94-95.) On the 
other hand, if appellees’ duty under the Permanent 
Appropriation Kepeal Act is only to disburse the fund 
according to the express terms of the Marketing Agree¬ 
ment, appellant may assert an equitable interest in the 
fund, may compel payment thereof to a receiver of the 
court, and may obtain distribution as the various 
equitable interests may appear. (See cases cited, Ap¬ 
pellant’s Brief, p. 78, and Appellees’ admission, Brief, 
p. 54.) Appellant asserts its resulting trust as such 
an equitable interest. 

1. Whether the fund teas subject to a trust 

Appellees urge that the Marketing Agreement did 
hot create a trust. (Brief, pp. 49-53.) It is not clear 
whether they mean that it was not a trust within the 
meaning of “terms of the trust” as used in Section 19, 
Permanent Appropriation Repeal Act, or whether they 
mean that it was not such a trust from which a result¬ 
ing trust may flow. The legislative history of the Per- 
inanent Appropriation Repeal Act (Appellant’s Brief, 
pp. 15, 82-90), Treasury Department Reports (Appel¬ 
lant’s Brief, p. 54), and the use of the words “dona¬ 
tions” and “quasi-public money” in the statute itself 
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all clearly indicate that the technical attributes of the 
trust were not intended by Congress. Despite miscel¬ 
laneous authorities cited by appellees (Brief, pp. 51- 
52), this case is controlled by the principle that 

“If it appear to be the intention of the parties, 
from the whole instrument creating it, that the 
property conveyed is to be held or dealt with for 
the benefit of another, a court of equity will affix 
to it the character of a trust, and impose corre¬ 
sponding duties upon the party receiving the title, 
if it be capable of lawful enforcement.” Colton 
v. Colton, 127 U. S. 311. 

And if the objection is that resulting trusts can arise 
only from technically perfect trusts, the argument is 
answered. (Appellant’s Brief, p. 12.) See also Scott 
on Trusts , § 411, where the author says that resulting 
trusts arise where a trust “fails either at the outset or 
subsequently”. 

The rule in United States v. Harmon, 147 U. S. 268, 
is not applicable, where, as here, Congress ratified the 
act of the Secretary in depositing this money as a trust 
fund. (Appellant’s Brief, pp. 56-57.) 

Here again appellees refer to constructive trusts. 
(Brief, p. 52.) Bopcrt, Trusts and Trustees (1935), 
§ 451, says that constructive trusts should be described 
as “fraud rectifying trusts”. Xo fraud is involved 
here. 

The rule that voluntary payments cannot be recov¬ 
ered (Appellees’ Brief, p. 54) is obviously inapplicable 
to trusts. Thompson v. Beal, 67 App. D. C., 327, 333, 
92 F. (2d) 478, 484. 
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2. Whether the purposes of the trust have been fulfilled 

Appellees’ argument (Brief, p. 53), is merely a ref¬ 
erence to previous argument. As we have established 
in answer to the previous argument (Appellees’ Brief, 
pp. 38-39, supra, pp. 7, 15), the purposes of this trust 
have not been fulfilled. They cannot be fulfilled; and 
a resulting trust is properly to be declared. 

3. Whether the purposes of the trust cau pet be 

accomplished 

Appellees say (Brief, pp. 53-54) that the parity pay¬ 
ments can be used for expansion of markets and re¬ 
moval of surplus agricultural products under Section 
12(b) of the Act (48 Stat. 3S), and, therefore, the pur¬ 
poses of the trust can still be fulfilled. The section they 
rely upon (Appellees’ Brief, p. 18) also provides for 
“refunds on taxes”. Obviously the distillers did not 

voluntarilv contribute monev to be used for refund of 
•- * 

taxes on grain to other processors. Therefore neither 
the refunds or any other disbursement under Section 
12(b) are such disbursements under the Act with re¬ 
spect to grain as are within the provisions of the 
Marketing Agreement. 

Appellees’ argument ignores the ruling of the Comp¬ 
troller General (Appellant’s Brief, p. 99), because of 
which the fund can not now be vouchered out of the 
Treasury for the purposes specified. It ignores the 
fact that the Secretary has abandoned all intent of 
using the fund for the purposes specified, as alleged in 
the complaint (K. 7), and admitted by the motion. It 
ignores the lapse of reasonable time because of which 
the trust has failed. Furthermore, in view of the plain 
intent that the fund should go directly to the farmer 


and not to the middleman, the rule of ejusdem generis , 
as applied to the word “other” (Hickman v. Cabot 
(CCA 4), 183 F. 747), requires that the “other dis¬ 
bursements” be only those which have the same attrib¬ 
utes of direct benefit to the farmer. There are none 
such in any of the disbursements provided for in 
Section 12(b). 

Appellees’ references to the Federal Surplus Com¬ 
modities Corporation merely mean that that Delaware 
corporation is carrying out an agricultural adjustment 
program. If, as we have shown, the disbursements of 
the Agricultural Adjustment Administration with re¬ 
spect to surplus commodities are not such disburse¬ 
ments as may be made by the trustee of this fund, the 
fact that an agency of the Agricultural Adjustment 
Administration is executing such a program does not 
enlarge the powers of the trustee with respect to this 
fund. 

Acts amending the Agricultural Adjustment Act, in¬ 
cluding V. S. C., Title 7, Sec. 612c, which appropriated 
thirty percent of gross customs receipts (Appellees’ 
Brief, p. 19), were enacted long after the Marketing 
Agreement was cancelled. Thev were never ineor- 
porated in a contract already terminated. 

C. WHETHER PROPER PARTIES ARE PRESENT FOR DETER¬ 
MINING MINISTERIAL DUTIES 

Appellees concede (Brief, p. 54) the existence of 
those procedural remedies we urge, but question only 
whether they are applicable. 



1. Whether the statute authorizes payment directly to 

appellant and other distillers 

Appellees argue that Section 19, Permanent Appro¬ 
priation Kepeal Act, does not set forth a ministerial 
duty to pay money to any person other than those ex¬ 
pressly designated as beneficiaries under the Market¬ 
ing Agreement . ( Brief, p. 55.) This has already been 
answered. 

Next, tliev sav that to determine the law of the trust 
involves judgment and discretion and is not minis- 
sterial. This is the same argument thev make under 
“D”, infra; and it is, therefore, discussed there. 

2. Whether beneficiaries are indispensable parties to 

determine equitable interests 

Appellees say that equitable interests cannot be ad¬ 
judicated in the absence of beneficiaries. (Brief, pp. 
55-56.) This ignores the admitted fact (Appellees’ 
Brief, p. 4) that there are no determined beneficiaries. 
Under these circumstances beneficiaries are not neces¬ 
sary parties. (Appellant's Brief, pp. 69-70.) 

The government being merely a stakeholder here, 
only such adversary parties are necessary for its pro¬ 
tection as will “afford a proper quittance to the Gov¬ 
ernment." That judgment in this suit will afford 
such quittance has been shown above. 

D. WHETHER, AS APPLIED TO THE FACTS, SECTION 19, PERMA¬ 
NENT APPROPRIATION REPEAL ACT WARRANTS APPLICA¬ 
TION OF THE MINISTERIAL DUTY DOCTRINE 

Appellees next contend that, even if Section 19 does 
authorize disbursement of this fund, the directions 
therein contained are not so free from doubt that onlv 
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the performance of a plain ministerial duty remains. 
(Brief, pp. 56-58.) 

They do not point out, however, what is doubtful; 
nor can they. 

Where this suit invokes ministerial duties, it is under 
the doctrine that, the express terms of the trust having 
failed, nothing remains except to carry out its implied 
terms, i. e., to pay the money back. Such implied 
terms are a part of this Marketing Agreement, and 
beneficiaries of these implications are beneficiaries of 
the trust. Payment to them is payment under the 
“terms” of the trust. Such payment is merely clerical, 
and therefore ministerial. 

That the express terms of the trust failed has been 
clearly shown above, and as a matter of fact, aban¬ 
donment of the express terms of the trust has been 
admitted by the pleadings. Therefore, the only ques¬ 
tion under the Permanent Appropriation Repeal Act 
is whether payment under the “terms” of the trust 
includes payment to implied beneficiaries. This is ele- 
mentarv. 

As we have shown, an “act is ministerial, although 
depending upon a statute which requires, in some de¬ 
gree, a construction of its language by the officer”. 
(Brief, p. 95) A mere examination of the legislative 
history of the Permanent Appropriation Repeal Act 
will disclose that Congress did not intend to keep 
trust money which does not belong to the government, 
even if it is in the Treasury. 

Numerous decisions of the United States Supreme 
Court have held a duty ministerial even after the 
statutory language and incidental law questions have 
been vigorously argued by counsel. These decisions 
in themselves show an act may still be ministerial even 
though there some law questions are involved. 
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Wilbur v. United States, 281 U. S. 206, is readily 
distinguishable. The duties there claimed by relator 
to be ministerial involved a determination of questions 
of fact and of law, the mere recitation of which re¬ 
quired almost two pages (pp. 210-211) in the court’s 
opinion. These were complicated questions, as are all 
Indian matters. Such is not the case with respect to 
the parity payment fund. 

If. however, payments to the implied beneficiaries 
are not payments under the “terms” of the trust (a 
conclusion which does violence to the rule that terms 
implied in a contract are part of the contract itself, 
see appellant’s brief, p. 94), then appellant claims 
under the equitable interest doctrine. Where the suit 
involves equitable interests, the question of the exist¬ 
ence of such equitable interests is for the court, not 
for the officer whose duty is to disburse the fund as 
directed by the statute. Once such equitable interest 
has been established, nothing remains for the officer 
except to pay the fund over to a receiver of the court 
for such distribution as the court may declare. This 
payment is merely routine. 

Under either proceedure, therefore, nothing remains 
for appellees save the performance of a plain, minis¬ 
terial duty. 

V 

The Action Against Appellees as Individuals 

Appellees contend that they are improperly sued as 
individuals. This court, in Thompson v. Deal, supra, 
held that Secretary Wallace, Secretary Morgenthau, 
and other Government officers were properly sued in 
their individual capacity, with regard to money in the 
Treasury of the United States, which had also been put 
there under an agricultural trust. 
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If judgment in this case directs defendants to pay 
back the distillers’ money, it will direct repayment of 
that money which is in the Treasury, earmarked and 
usable for the purposes of the Marketing Agreement 
only. Since this fund is still intact, compliance with 
the judgment will be accomplished by payment with 
this fund. Personal assets of appellees are not in¬ 
volved. The question is purely academic, except as to 
Henry A. Wallace. Even as to him it is of no great 
moment on the question whether Section 19, Permanent 
Appropriation Repeal Act, is construed to direct pay¬ 
ment back to the distillers, as discussed above. 

To the extent, however, that appellant’s case stands 
upon the establishment of equitable interests in the 
fund, as discussed above, Henry A. Wallace is prop¬ 
erly before the court as an individual. He acted in a 
dual capacity (Appellant’s Brief, p. 65). References to 
tf+e Secretary of Agriculture in the Marketing Agree¬ 
ment are merely designatio personae; the trust was to 
be executed by him in his private and individual ca¬ 
pacity. Inglis v. The Trustees of the Sailor’s Snug 
Harbor , 3 Pet. 99, 114. In his individual capacity, 
therefore, he represents all potential beneficiaries; and 
he is properly before the Court in that capacity. His 
resignation merely means that he is no longer quali¬ 
fied as such trustee, and his powers, if any, have de¬ 
volved upon his successor, likewise in an individual 
capacity. 

Conclusion 

From all of the above, it is clear that the judgment 
should be reversed. 

George R. Beneman, 
Norman J. Morrisson, 
Attorneys for Appellant. 

November, 1940. 


